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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLORADO 


Civil Action No. 21-cv-2133 


JANE DOE and 
JANE ROE 


Plaintiffs, 
V. 


BOULDER VALLEY SCHOOL DISTRICT; and 
DONALD STENSRUD, in his individual capacity. 


Defendants. 
COMPLAINT AND JURY DEMAND 


Plaintiffs Jane Doe (“Ms. Doe’) and Jane Roe (“Ms. Roe”), for their Complaint against 

Defendants, Boulder Valley School District and Donald Stensrud state as follows:! 
PARTIES, JURISDICTION AND VENUE 

1. Plaintiff Jane Doe is a Colorado resident who lives in Boulder, Colorado. Ms. Doe 
turned 18 on May 28, 2019. The parties have signed an agreement tolling the statute of limitations 
from May 29, 2021 to August 6, 2021. 

2. Plaintiff Jane Roe is a Colorado resident who lives in Lafayette, Colorado. Ms. Roe 
turned 18 on April 9, 2020. 

3 Defendant Boulder Valley School District (“BVSD”) is a Colorado public school 


district. BVSD receives federal funding and is subject to Title IX of the Educational Amendments 


' Due to the sensitive nature of the abuse contained herein as well as the ages of the students 
involved, Plaintiffs ask this court to permit them to proceed under the pseudonym of “Jane Doe” 
and “Jane Roe” and permit the parties to refer to the student who assaulted them as “John Smith.” 
Plaintiffs have filed a motion contemporaneously with this Complaint seeking permission to 
proceed under pseudonym. 
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of 1972, 20 U.S.C. § 1681(a) (“Title IX’’). Fairview High School (“Fairview”) is one of the K-12 
institutions that comprise BVSD. 

4. Upon information and belief Defendant Donald Stensrud (‘Principal Stensrud”’) is 
a Colorado resident. At all times relevant to this lawsuit, Principal Stensrud was employed by 
BVSD as the principal of Fairview. 

3S: This Court has jurisdiction over this action under 28 U.S.C. §1331 and 28 U.S.C. 
$1367. 

6. Venue is proper in this Court under 28 U.S.C. §1391(b)(1) and (2). 

INTRODUCTION 

7. This Title IX civil rights action arises from one school’s extensive history of 
cultivating a sexually hostile environment, failing to respond to reports of sexual assault, failing 
to adequately train students, teachers, and administrators on sexual assault and Title IX, and failing 
to even commence Title [X investigations. 

8. The school in question, Fairview High School in Boulder Colorado, exhibited a 
total failure to implement even the most basic requirements under Title [IX in exchange for its 
substantial federal funding and instead has created a sexually hostile culture where tolerance of 
sexual violence is expected and would-be offenders are encouraged to perpetrate on other students. 
As detailed below, Plaintiffs are two of many such students who suffered the brunt of Fairview’s 
discriminatory and contentious attitudes towards women who reported being raped. As many other 
survivors have described, Plaintiffs’ experiences herein were the norm at Fairview as the school 


and its principal repeatedly turned a blind eye to rampant sexual harassment and abuse. 
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TITLE IX 

9. Title IX, more formally known as the Educational Amendments of 1972, was 
enacted to prevent students’ loss of education opportunities due to a school’s discrimination 
against them based on their gender. 

10. Schools such as Fairview are obligated to enforce Title IX as well as all other 
federal civil rights laws in exchange for money received from the federal government for their 
programs. Enforcement is not optional. 

11. In the context of sexual harassment or abuse, discrimination occurs if a school 
demonstrates an official policy of discrimination on the basis of gender, fails to respond to reports 
of gender harassment, or fails to address a known risk of gender harassment in its programs. 

12: More specifically, when a school receives a report of harassment perpetrated by 
one of its students against another, the school must respond by investigating the harassment and 
both remedying the effects on the victim and preventing the harassment from recurring. This 
includes the use of grievance procedures in place at the school. At the time that Ms. Roe and Ms. 
Doe were assaulted, schools were required to respond, even in the case of harassment or abuse that 
occurred off campus, so that the victim did not suffer from a hostile environment due to going to 
school with her assailant and so that no other students were harmed by the potentially dangerous 
student. 

13: Similarly, the Department of Education had made clear that schools cannot wait for 
the conclusion of any criminal proceedings before conducting such an investigation. Historically, 
many female students reporting sexual abuse in high school would either drop out or suffer severe 


mental health effects while schools improperly waited for law enforcement to act. 
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14. | No Department of Education guidance permitted schools to a) wait and see if a 
student was charged with a crime, b) permit schools to merely impose a non-contact order, or c) 
refuse to conduct an investigation into the abuse. 

THE OFFICIAL POLICY OF DELIBERATE INDIFFERENCE AT FAIRVIEW 

15: Fairview has had a long history of sexual harassment and sexual abuse and an 
equally long history of failing to respond to both. The “do nothing” approach has become the 
expected response from the administration for students and staff alike. 

16. Over the past decade, Fairview has created a toxic culture that includes instances 
of openly sexist comments made by the principal and other administrators, a demonstrated pattern 
of ignoring reports of sexual assault, comments by administrators disbelieving and minimizing 
survivors’ reports of rape, failing to report sexual abuse of children to law enforcement, interfering 
with law enforcement investigations, and intimidating staff who wish to address the sexually 
hostile culture. 

7: This toxic culture has resulted in a policy of deliberate indifference among high- 
ranking members administrators of ignoring reports made by female students and allowing gender 
violence to flourish. This policy of indifference is significantly heightened for accused male 
student athletes who commit the overwhelming majority of the sexual assaults at Fairview, and 
existed before, during and after the time that Plaintiffs were raped. 

18. As one example of this indifference, during the 2017/2018 school year, a female 
student reported that she had been sexually assaulted and harassed by another male student at 
Fairview during school hours. The male student grabbed the female student inappropriately in 
hallways, made sexual contact with her without her consent and even exposed himself to her in 


class. When the student reported to former Dean James Lefebvre, including sending him a written 
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statement regarding the conduct, Dean Lefebvre failed to comply with his legal duty to report the 
assault to law enforcement, conducted no Title [IX investigation or disciplinary proceedings and 
instead had both students sign a mutual No-Contact Agreement with each other. 

1: Dean Lefebvre was criminally charged with Failure to Report Child Abuse or 
Neglect as a result of this incident. 

20. This policy of deliberate indifference is also manifested in Fairview’s longstanding 
position of refusing to respond to notice of sexual assault or sexual harassment that occurred off- 
campus unless the victims chose to pursue criminal charges or seek a restraining order, even where 
such misconduct led to a hostile educational environment at Fairview or created a substantial risk 
of harm for other female Fairview students. As a result, Fairview repeatedly and cavalierly 
violated both federal Title [IX guidance as well as its own policies. 

21; Fairview has confirmed their refusal to investigate short of criminal charges on 
many occasions including stating such to the parents of female students during the 2016 and 2017 
school years. 

22. In December 2019, Principal Stensrud also confirmed this position at a meeting 
with Fairview parents where he stated that without criminal charges or a restraining order in place, 
he refused to take any action against a student alleged to have sexually assaulted another female 
student. 

23. Fairview officials have also contributed to this policy of deliberate indifference by 
perpetuating an environment of fear and sexism that discourages students and staff from speaking 


up to address the discrimination. 
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24. In 2020, Boulder Police Department along with the Boulder District Attorney’s 
Office, apparently fed up with the recurring problems at Fairview, conducted an investigation into 
the historical problems at Fairview dating back to at least the early 2000s. 

25: In this investigation, they received numerous reports documenting an environment 
of fear and sexism, including that a Fairview Athletic department administrator told Fairview staff 
members that “boys could not be expected to behave because of the pressure they were under and 
all of the pornography they watched,” and that the problem at Fairview was “the girls and that they 
were making bad choices, and then later coming back and calling it rape.” Both this athletic 
director and the previous athletic director in 2017 have been described as being part of the “old 
boys club,” a reference to favoring male students over female. 

26. Similarly, the investigation documented that Don Stensrud, school principal since 
2004, told Boulder Police Department in response to learning of a report of sexual assault against 
a Fairview athlete, that “girls are groupies” who “throw themselves” at the suspect. And after a 
teacher reported to Principal Stensrud that female students were saying inappropriate things about 
her, including that she was having a sexual relationship with them, Principal Stensrud responded 
“[t]hose are good boys. They have full ride scholarships. I’m sure it’s just jealous girls starting the 
rumor.” 

27. Other employees reported that there has always been a culture at the school of “the 
women are here for our enjoyment” and that Principal Stensrud would reference female 
administrators, teachers and even female Boulder Police officers as “girls” while referring to the 
male students as “young men.” Defendant Stensrud would say about female administrators that 
“(t]he girls are being so cute” and made comments to a new teacher that she was “pretty” and 


“young.” 
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28. Similarly, staff have reported that female students and staff do not feel safe because 
of the way administrators, including Principal Stensrud and the former Athletic Director, have 
handled allegations and instances of sexual assault and have reported instances where female 
students who do come forward are harassed and accused of lying when they report, much like Ms. 
Doe experienced. 

29. As one staff member put it, teachers who have been there less than three years are 
afraid they will lose their jobs if they challenge Defendant Stensrud and he openly bullies and 
belittles staff creating an environment of fear at the school. 

30. The policy of deliberate indifference at Fairview is also perpetuated by the ongoing 
failure to train staff on how to respond to sexual assault and failure to meaningfully educate 
students regarding sexual harassment, violence, and consent, which further heightens the risk that 
female students like Ms. Doe and Ms. Roe will be sexually assaulted by their peers. 

al: Between 2009 and 2018, despite the high incident of sexual harassment and sexual 
assault at Fairview, and numerous reports received by administrators, no Title [X-specific training 
or programming was provided to staff or students. 

32. This toxic culture, the policy of deliberate indifference, and the complete failure of 
Fairview officials to address sexual misconduct or comply with their Title IX responsibilities, 
created a heightened risk that sexual abuse would occur at Fairview and perpetuated a “rape 
culture” at the school that was known and obvious to Fairview officials, and repeatedly raised as 
a concern by staff, students and Fairview community members. 

oo: One staff member indicated that she had been “helping girls report sexual assault 
to the school for years and that nothing ever would come from those reports.” This staff member 


further indicated that the number of girls coming forward was “a lot” and that the numbers are 
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increasing. She also stated that the majority of the assaulted were committed by male student 
athletes. 

34. Since at least the 2016-2017 school year, and likely earlier, parents have raised 
concerns to the school about this culture and the lack of school response to sexual assault to no 
avail. 

35. And, upon information and belief, female students have also raised concerns about 
the culture and heightened risk at Fairview directly with district officials, including sending letters 
to the BVSD School Board about the problem. 

36. This hostile culture and policy of wholesale indifference, with their clear message 
that sexual assault is a tolerable part of being in high school, has led to increased sexual violence 
at Fairview and many, including Plaintiffs, have suffered as a result. 

MS DOE’S RAPE AND REPORT TO FAIRVIEW 

37. During the 2016-2017 school year, Ms. Doe and Ms. Roe were both students at 
Fairview — Ms. Doe was a sophomore and Ms. Roe was a freshman. Ms. Doe and Ms. Roe were 
both minors at the time. 

38. Mr. Smith was also a sophomore at Fairview during the 2016-2017 school year and 
was a member of the Fairview lacrosse team, Fairview student council, and a former freshman 
class president. 

39. —_ In spring of 2016, Ms. Doe began dating Mr. Smith. 

40. On October 29, 2016, Mr. Smith and Ms. Doe attended a Halloween party together 
at the home of Student B. At the party, Mr. Smith became inebriated and belligerent. After noticing 
that Ms. Doe was talking to another male Fairview classmate, Mr. Smith grabbed Ms. Doe and 


dragged her into an electrical closet. Although she tried to leave, Mr. Smith blocked the door. 
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While in the closet, he pushed her down and made her perform oral sex on him. When Ms. Doe 
again attempted to get up and leave, Mr. Smith refused to let her go. He then vaginally raped her 
while she plead with him to stop. 

Al. Ms. Doe left the closet abruptly, noticeably upset and sobbing. Mr. Smith came 
out angrily shortly afterwards and punched a wall. He was visibly enraged and several of Ms. 
Doe’s classmates tried to take him outside. Many of Ms. Doe’s classmates observed what had 
happening and immediately went to check that Ms. Doe was okay. 

42. Ms. Doe eventually found several friends who helped her leave the party. The next 
day, Ms. Doe broke up with Mr. Smith. 

43. Although Ms. Doe’s parents did not initially know what had happened, they noticed 
an immediate change in her behavior. She became despondent and withdrawn and was not acting 
like herself. 

44. Other students had been at the party and witnessed the aftermath of the assault, so 
word spread around the school. 

45. | Because Mr. Smith was a popular student athlete at Fairview, Ms. Doe quickly 
became the target of victim-blaming, was ostracized by her classmates and harassed by Mr. 
Smith’s friends. She struggled to attend classes or walk down the hallways at Fairview out of fear 
of running into Mr. Smith. She would frequently see him in the hallways and break down crying, 
often sobbing so hard that she couldn’t stand up. 

46. Ms. Doe’s mental state quickly deteriorated. On November 16, 2016, Ms. Doe met 
with her school interventionist/counselor, Jamie Smalley. She was reluctant to tell Ms. Smalley 
about the rape, but asked Ms. Smalley if she could remain anonymous if she hypothetically 


reported a rape. Ms. Doe then told Ms. Smalley that her boyfriend had raped her at a school party. 
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That same day, Ms. Smalley reported the sexual assault to school resource officer Cory Nicholas, 
who documented it in report 16-15520 for the Boulder Police Department. 

47. The next day, Ms. Doe received a note in class stating she needed to report to Ms. 
Smalley. When they met, Ms. Smalley informed Ms. Doe that as a mandatory reporter she had to 
contact law enforcement about the assault. Ms. Smalley informed Ms. Doe that Ms. Doe would 
have to meet with the school resource officer. Ms. Doe met with Officer Nicholas and reported the 
rape in more detail. Ms. Doe did not want to disclose Mr. Smith’s name at that time because she 
was still struggling to process what had happened but told Officer Nicholas that it was her 
boyfriend and that the rape occurred while at a party on Old Tale Road. 

48. Ms. Doe asked her mother to meet her at Ms. Smalley’s office. When Ms. Doe’s 
mother arrived, she was escorted to Ms. Smalley’s office and found Ms. Doe. Ms. Doe explained 
that she had been raped. Ms. Smalley then called in Officer Nicholas to speak with Ms. Doe’s 
mother. 

49, According to BVSD policy JLF-R, in place at the time, all mandatory reports to 
Fairview counselors and staff were also reported to Principal Stensrud or a Fairview department 
head. 

50. After the report, Ms. Doe heard nothing further from Ms. Smalley or Fairview 
regarding her assault. Ms. Smalley did, however, tell Ms. Doe that if she was having a hard time 
in class, she could take a break in Ms. Smalley’s office at any time. 

51. After that, Ms. Doe began to visit Ms. Smalley’s office on an almost daily basis 
because she became quickly overwhelmed and panicked in the classroom. She frequently 
expressed to Ms. Smalley how uncomfortable she was at school, the hostile environment she was 


experiencing, her fears of running into Mr. Smith, and the ways that other students treated her. 
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a2. No investigation was ever conducted regarding the assault, Ms. Doe’s hostile 
educational environment, or her vulnerability to further harassment and no protective measures 
were offered by the school. 

32: In the meantime, rumors of the rape continued to spread throughout Fairview and 
Ms. Doe continued to experience harassment at Fairview. In late November, Mr. Smith recorded 
a rap lyric about Ms. Doe and the assault on the app RapChat and made it publicly available to 
other Fairview students. Classmates would frequently whisper about her in the hallways and she 
began to be cyberbullied through SnapChat and other social media. 

54. Ms. Doe also continued to be intimidated by Mr. Smith and his friends and tried to 
avoid encountering them at school, which made Fairview an even more difficult educational 
environment. On several occasions, Mr. Smith tried to reach out to Ms. Doe and told her she had 
no proof of what had happened, and that she was drunk and crazy. 

55. In early December, 2016, Mr. Smith reached out to Ms. Doe by SnapChat to 
apologize for what happened. In a series of SnapChats between December Ist and December 11th, 
Mr. Smith acknowledged that he had raped Ms. Doe, apologized for what had happened, and 
complained that his reputation at school had been “ruined.” 

56. | Ms. Doe shared this exchange with Ms. Smalley, along with reporting the social 
isolation and intimidation she was experiencing at school. Ms. Doe’s parents also began emailing 
Ms. Smalley and others at Fairview directly to let them know of the challenges Ms. Doe was facing 
and how she was struggling to deal with everything as a student at Fairview. 

as During this time, Ms. Doe also became increasingly withdrawn from her school 


and friends, dropping out of sports and classes. She became suicidal and began engaging in self- 
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harm. Her family became so concerned for her safety that her mother slept in Ms. Doe’s room for 
months out of fear that Ms. Doe might take her own life. 

58. Terrified for their daughter’s safety, Ms. Doe’s parents placed her into therapy, but 
Ms. Doe continued to struggle with the consequences of her rape and the ongoing hostile 
educational environment she was experiencing. 

STUDENT A’S RAPE BY MR. SMITH AND REPORT TO FAIRVIEW 

59. Ms. Doe was not the only victim of which Fairview was aware. In fact, in October 
2015, a year prior to Ms. Doe’s rape, Mr. Smith also sexually assaulted one of Jane Doe and Jane 
Roe’s classmates, Student A, at a party at a Fairview student’s home. 

60. Student A was a neighbor of Mr. Smith’s and their families were close. As a result, 
out of fear and embarrassment, Student A did not immediately report that Mr. Smith had assaulted 
her. 

61. After the assault Student A also began struggling significantly at Fairview and had 
difficulty attending classes and participating in school activities due to Mr. Smith’s presence on 
campus. After months of hiding the assault, Student A finally disclosed to her mother that she had 
been raped by Mr. Smith. 

62. After learning of the assault, Student A’s mother reported to Fairview officials, 
including former Fairview Dean Lefebvre. 


63. Fairview officials did not take action to investigate Mr. Smith’s assault of Student 


64. As a result, Student A continued to suffer from difficulties attending Fairview. 


Increasingly worried about her daughter’s health and safety, Student A’s mother continued to 
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report the sexual assault to Fairview officials throughout the winter of 2016 and spring of 2017, 
requesting that school officials do something to help her daughter. 

65. For example, on March 24, 2017, Student A’s mother had a conversation with Dean 
Lefebvre where she again reiterated that Mr. Smith had assaulted her daughter and also told Dean 
Lefebvre about Mr. Smith’s rape of Ms. Doe, which at that point in time was widespread 
knowledge to students at Fairview, including Student A. Dean Lefebvre responded by telling 
Student A’s mother that there was nothing that the school could do until Student A or Ms. Doe 
made a formal report to police. 

66. In Mid-April 2017, Student A also reported directly to Fairview officials that she 
had been assaulted by Mr. Smith in the fall of 2016. 

67. Despite these repeated reports to Fairview officials who had the ability to take 
corrective action, no Title [IX investigation was ever opened regarding the hostile environment that 
Ms. Doe and Student A were experiencing, or the risk of harm that Mr. Smith posed to other 
Fairview students. 


FAIRVIEW IGNORES BOTH THE WORSENING HOSTILE ENVIRONMENT AND 
THE RISK OF HARM POSED BY MR. SMITH 


68. Throughout the spring of 2017, rumors continued to circulate concerning Mr. 
Smith’s rape of multiple Fairview students. By this point in time it was widespread knowledge 
that Mr. Smith had raped both Student A and Ms. Doe. 

69. Although many students at Fairview continued to support the popular Mr. Smith, 
some students began to publicly express their anger and frustration at Mr. Smith’s horrific behavior 
and the lack of action being taken against him. 

70. In February 2017, one Fairview classmate, Student B, created an Instagram account 


dedicated toward posts portraying Mr. Smith as a rapist. The Instagram account was made public 
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and shared throughout Fairview and included many memes explicitly labeling Mr. Smith as a 
rapist. 

71. | Some of the memes also superimposed Ms. Doe’s face onto the pictures, identifying 
her as a victim of Mr. Smith’s. 

72. | While many at the school found the Instagram account shocking, others found it 
funny and ridiculed Ms. Doe about the posts, sharing them on social media and forwarding them 
to Ms. Doe. On multiple occasions, Ms. Doe’s classmates would make the posts while sitting in 
class with her and she was forced to watch them while they laughed and mocked her. 

7 The Instagram account brought Ms. Doe to her breaking point. She largely stopped 
attending class entirely out of fear and anxiety, could not eat and could not sleep. She dropped out 
of all school activities and avoided her classmates entirely. Many of Ms. Doe’s teachers witnessed 
Ms. Doe sobbing in class and she was unable to complete assignments. But instead of providing 
her with support and resources, Ms. Doe was sent to detention, threatened with Saturday school, 
and punished for her failure to participate. 

74. In April 2017, a “safe-2-tell” tip report? about the Instagram account was made to 
Fairview and Fairview Assistant Principal Ross Sutter. Assistant Principal Sutter spoke with Mr. 
Smith about the account and documented that the account was taken down but did not investigate 
the multiple reports of rape that were referenced in the account. 

TD: On May 11, 2017, Assistant Principal Sutter reported Student B to the police for 


creating the Instagram account. He did not report Mr. Smith despite the clear allegations in the 


? Safe2Tell is a platform that allows Colorado students to make anonymous reports about any 
issues that might threaten them, their friends or their community, including bullying and 
harassment. https://safe2tell.org/make-report 
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Instagram account that Mr. Smith had committed rape. Fairview suspended Student B for creating 
the Instagram account and made Student B write an apology letter to Mr. Smith. 

76. Mr. Smith continued to attend Fairview without any consequence. Despite 
knowledge that Mr. Smith had assaulted two female students to date, he remained at Fairview as 
a member of student council and as a member of the lacrosse team. 

77. Around the same time, Ms. Smalley reached out to Ms. Doe’s mother. Ms. Doe 
and her family were in the process of moving out of Boulder at the time to get Ms. Doe away from 
Mr. Smith and the harassment at Fairview. 

78. Ms. Smalley explained that the Instagram account targeting Mr. Smith had been 
reported. She explained that the account was being investigated by police as an incident of 
cyberbullying, and Fairview wanted Ms. Doe to be aware. 

79. Shortly thereafter, Ms. Doe and her parents were contacted by Fairview 
administrators to have a meeting. During the meeting, Principal Stensrud explained that Fairview 
knew about Mr. Smith and knew that he had raped Ms. Doe and others. 

80. At no point during the meeting, or during any previous or subsequent meetings, was 
Ms. Doe informed about her Title IX rights. Entirely ignoring their Title IX obligations, Fairview 
asked Ms. Doe if she would file for a restraining order against Mr. Smith, which would allow them 
to “get rid of’ Mr. Smith. Principal Stensrud told Ms. Doe that such action would be extremely 
brave and disclosed that “this is not my first rodeo, we think there are others — three or four,” 
referencing the school’s knowledge of other women who had been assaulted by Mr. Smith. 

81. Principal Stensrud then suggested that Ms. Doe stay home from school for the 
remainder of the semester and they would freeze her grades. Mr. Smith was allowed to continue 


to attend school as normal. 
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82. Although terrified, Ms. Doe agreed to try to get the restraining order in order to 
assist the school in removing Mr. Smith. 

83. A day or two later, Officer Nicholas reached out to Student A’s mother to talk to 
her about the details of Mr. Smith’s assault of Student A and ask her if she would be willing to 
bring criminal charges against Mr. Smith. During their meeting, Officer Nicholas disclosed that 
former Fairview Dean Lefebvre had previously told him that Mr. Smith had also sexually assaulted 
Student A. 

84. The next day, Ms. Doe and her family began the process of obtaining a temporary 
restraining order against Mr. Smith. On May 19, 2017, Ms. Doe was asked to testify before the 
judge and disclose what had happened with Mr. Smith. 

85. The judge granted Ms. Doe’s request and issued an order requiring Mr. Smith to 
stay 200 yards away from Ms. Doe, but only one yard away from her at school. 

86. | When Ms. Doe provided the order to Fairview, they told her there was nothing they 
could do with it since it still allowed Ms. Doe and Mr. Smith to attend school together. Instead, 
they reiterated that she could stay home and have her grades frozen. While Fairview suggested 
that Ms. Doe make changes to her schedule to deal with the harassment, they did not ask Mr. Smith 
to make any such changes. 

87. Ms. Doe did not return to Fairview that spring. 

88. Despite an obvious awareness that Ms. Doe was experiencing a hostile educational 
environment and a fear and vulnerability toward future harassment so substantial as to force her to 


leave school, Fairview still refused to open a Title [IX investigation into the matter. 
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89. Instead, two weeks later, as the temporary restraining order was set to expire, 
Fairview asked Ms. Doe to return to court to obtain a permanent restraining order. They told her 
their hope was it would help them to keep Mr. Smith out of school for the Fall 2018 semester. 

90. Ms. Doe and her family ended up negotiating with Mr. Smith’s attorneys to have 
the existing Temporary Order extended until October 2, 2017. 

91. Throughout the summer of 2017, Fairview refused to tell Ms. Doe if Mr. Smith 
would be coming back to Fairview in the fall. Ms. Doe contemplated transferring schools entirely 
or moving to online learning in order to avoid the possibility of encountering Mr. Smith on campus. 

92. | When Ms. Doe’s parents inquired as to whether Mr. Smith would be allowed to 
return in light of her report to police and the existing restraining order, Principal Stensrud 
responded that that was not a call for Fairview to make and would need to be a school district 
decision but provided no further guidance regarding how the school might proceed. 

03: In light of this ongoing fear and the uncertainty about whether Mr. Smith would be 
back at Fairview in the fall, Ms. Doe began to regress in her recovery. She was unable to sleep, 
had frequent nightmares and couldn’t eat. Her parents and therapists were also required to put a 
safety plan in place because she began having an increasing number of suicidal ideations. 

94. Unexpectedly, Ms. Doe also began to receive texts and phone calls from other 
young women who had been assaulted by Mr. Smith but were too afraid to come forward or tell 
their families. At least seven different young women, several of them Fairview students, have 
reached out to Ms. Doe to disclose that they were also raped by Mr. Smith. 

23. It was only shortly before the beginning of the 2017-2018 school year, on 


September 5, 2017, that Fairview finally disclosed that they had negotiated with Mr. Smith’s 
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family to allow him to voluntarily leave Fairview without any disciplinary investigation or 
disciplinary notes in his record and he had transferred to a private boarding school. 

96. | When students learned that Mr. Smith would not be returning in the fall they began 
to circulate SnapChats with the tag “Free [Mr. Smith],” and sent Ms. Doe messages saying 
“Where’s [Mr. Smith], [Ms. Doe]? Why isn’t he here?” Many of these SnapChats made their way 
to Ms. Doe, giving Ms. Doe even more concern about the backlash she would face upon returning 
to Fairview in the fall. 

97. Ms. Doe returned to Fairview for the Fall 2017 semester but continued to struggle 
immensely with school. Mr. Smith’s friends repeatedly harassed her at school for Mr. Smith’s 
departure, asking her why Mr. Smith had been forced to leave and questioning whether Mr. Smith 
had actually raped her. Ms. Doe’s parents reported this harassment to Fairview on multiple 
occasions, but nothing was done to stop it. 

98. As a result, Ms. Doe began having difficulty attending classes again. She was often 
late to her first class of the day because she would have panic attacks upon arriving to school and 
could not get out of the car. Fairview officials responded by sending her to detention for her late 
arrivals. 

99. In January 2018, the situation became so unbearable that Ms. Doe made the 
decision to leave Fairview and attend a therapeutic wilderness program out of state. At that 
program out of state, Ms. Doe met yet another woman who had also been sexually assaulted by 
Mr. Smith in the summer of 2017. 

100. Ms. Doe completed her senior year as a part-time student, with most of her classes 


online. 
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101. At no point was a Title [IX investigation opened, or even mentioned as an option, 
and no Title [IX coordinator was ever involved in the process. In fact, at the time, BVSD had no 
Title IX coordinator nor Title IX grievance procedures, in violation of federal requirements. 

MR. SMITH RAPES JANE ROE 

102. In May of 2017, several months after Fairview learned of Mr. Smith’s sexual assault 
of Ms. Doe and Student A as well as the Instagram account regarding his rapes, Jane Roe was 
raped by Mr. Smith on Fairview school grounds. 

103. Ms. Roe and Mr. Smith were participating in a choir performance together the 
evening the rape occurred. They had been talking casually and agreed to try to meet up during the 
choir performance to hang out. 

104. After one of the choir concerts completed, they went outside together and walked 
over to a baseball field dugout. They began to kiss. Mr. Smith then asked Ms. Roe to perform 
oral sex on him. When she refused to do so, he forced her down onto her knees and pushed her 
face towards his groin, cutting and bruising her knees. He then forced Ms. Roe to perform oral 
sex on him. When Ms. Roe stood up to leave, Mr. Smith grabbed her by the arms, pulled up her 
dress and raped her. Although Ms. Roe pleaded with Mr. Smith to stop multiple times, he refused. 

105. Stunned, Ms. Roe climbed the fence to get out of the baseball field and walked back 
to the front of the school in the pouring rain. Mr. Smith tried to follow her, but Ms. Roe found her 
mom and quickly left the building. 

106. That night Ms. Roe told two friends what had happened. The next day, Fairview 
Dean Lefebvre came up to one of Ms. Roe’s friends at school and asked her if she knew anything 
about a student who got hurt at the choir concert. Ms. Roe’s friend did not share any information 


and didn’t know how Dean Lefebvre knew to approach her. 
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107. For the remainder of the school year, Ms. Roe did her best to avoid Mr. Smith and 
refused to talk to him. 

108. Over that summer, Mr. Smith came up to her during a local bike ride and asked her 
if she thought he had raped her. When she said yes, he responded, “you have to admit it was pretty 
savage,” and walked away. 

109. During the 2017-2018 school year, Ms. Roe did not disclose what had happened to 
her. She did her best to attend school but struggled to process what had happened. Aware of how 
others had been treated, she was afraid to tell anyone other than her closest friends about the rape 
for fear that she would be harassed and ostracized like Ms. Doe had been. 

110. Instead, Ms. Roe attempted to channel her anxiety and pain into her schoolwork but 
found that maintaining the same quality of work required twice the effort. She struggled to pay 
attention in class and complete her homework. And while Ms. Roe tried to continue to attend choir 
class, she found it triggering and needed frequent breaks from the classroom in order to manage 
her anxiety. This led to disagreements and disputes with her choir teachers when she wasn’t able 
to participate and she often found herself in trouble. 

111. Socially, Ms. Roe began to withdraw from friends and her family and had difficulty 
trusting those around her. Her circle of friends shrank and she avoided family activities that she 
had previously loved. Many days, Ms. Roe came home from school exhausted, immediately went 
to her room, and avoided interacting with others. 

112. In the fall of 2019, after struggling with the isolation and pain of dealing with her 
assault alone for over a year, Ms. Roe made the decision to reach out to Ms. Doe to talk about Mr. 


Smith. She was finding it increasingly difficult to manage school and her anxiety had worsened 
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significantly. Ms. Roe’s grades had begun to suffer, she began to leave school due to anxiety 
attacks, and had to drop out of choir entirely. 

113. Ms. Doe encouraged Ms. Roe to report and said that it would help her to start the 
healing process. This convinced Ms. Roe to report her rape to her parents as well as her counselor, 
who reported the rape to police. 

114. After Ms. Roe reported her rape, her efforts to hold herself together began to 
unravel. She lost her motivation, was unable to pay attention in class, and couldn’t complete her 
homework. If not for the pandemic allowing her to transition to classes completely online, Ms. 
Roe would likely have failed her last semester. 

115. Boulder Police Department opened an investigation into Mr. Smith’s assault of 
Ms. Roe. This investigation ultimately uncovered multiple victims of Mr. Smith’s serial predatory 
behaviors, including Ms. Doe, Student A, and another former BVSD student. 

116. On January 6, 2021, a warrant was issued for Mr. Smith’s arrest. Mr. Smith was charged 
with eight counts of sexual assault, and two counts of domestic violence. 


FIRST CLAIM FOR RELIEF 
Violation of Title IX (20 U.S.C. § 1681(a)) (Ms. Doe and Ms. Roe 


Official Policy of Indifference (Defendant BVSD) 


117. Plaintiff realleges each and every allegation set forth in paragraphs in the previous 
paragraphs as though fully set forth herein. 

118. BVSD_ officials, specifically Fairview administrators, actively created and 
maintained an official policy of deliberate indifference to sexual harassment and abuse by Fairview 
students by refusing to respond to such reports until criminal investigation or court intervention 
occurred, failing to conduct timely Title IX investigations, failing to adequately train students and 
staff on sexual abuse and consent, and fostering an environment of fear and gender discrimination at 


school. 
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119. This policy of indifference created a heightened risk of sexual harassment within 
Fairview, and particularly among student athletes, that was known or obvious to Fairview 
administrators. 

120. This policy of indifference was a proximate cause of Ms. Doe being subjected to 
ongoing sexual harassment in the form of (1) a hostile educational environment (2) ongoing 
harassment perpetrated by Mr. Smith and his classmates; and (3) vulnerability to future harassment 
by being forced to interact with Mr. Smith and his friends in daily life at Fairview. 

121. The policy was also a proximate cause of Ms. Roe being subjected to rape on 
Fairview grounds by Mr. Smith. 

122. The sexual harassment and abuse that Ms. Doe and Ms. Roe suffered was so severe, 
pervasive, and objectively offensive that it effectively barred their access to educational 
opportunities and benefits. 

123. Asadirect and proximate result of the official policy of deliberate indifference, Ms. 


Doe and Ms. Roe suffered damages and injuries for which the school is liable. 


SECOND CLAIM FOR RELIEF 
Violation of 42 U.S.C. § 1983 (Ms. Doe and Ms. Roe) 


Failure to Train in Violation of Plaintiffs’ Constitutional and Federal Rights (Defendant 


BVSD) 


124. Plaintiffs reallege each and every allegation set forth in paragraphs in the previous 
paragraphs as though fully set forth herein. 

125. Student-on-student sexual harassment that a school district refuses to remedy is a 
form of unlawful sex discrimination that violates a student’s rights under the Equal Protection 
Clause of the Fourteenth Amendment to the U.S. Constitution. 

126. Plaintiffs also have federal civil rights secured by Title IX of the Education 


Amendments of 1972, which provides in pertinent part: “[N]o person .. . . shall, on the basis of 
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sex, be excluded from participation in, be denied the benefits of, or be subjected to discrimination 
under any education program or activity receiving Federal financial assistance.” 

127. Atall relevant times, BVSD had unconstitutional customs, policies and/or practices 
of failing to properly or sufficiently train administrators, teachers, staff and students concerning 
school policies on sex discrimination and sexual harassment against students, Title IX, and 
identifying, investigating, reporting, preventing, remedying and stopping student-on-student 
sexual harassment. 

128. BVSD failed to provide such training to its administrators, teachers, staff and 
students despite the patently obvious need for training on, among other things, student-on-student 
sexual harassment and identifying, investigating, reporting, stopping, and remediating the effects 
of sexual harassment. 

129. Numerous authorities, including the U.S. Supreme Court and U.S. Department of 
Education made clear and gave notice to BVSD that school employees would confront student- 
on-student sexual harassment and abuse with regularity, given the high predictability, recurrence, 
prevalence and injurious nature of such harassment and abuse in schools. Thus, it was obvious and 
foreseeable that BVSD’s administrators and employees would encounter recurrent situations 
involving sexual harassment that implicated students’ Constitutional and federal rights, and they 
did, in fact, encounter those recurring situations. 

130. BVSD failed to adequately train its administrators, teachers, staff and students, and 
thereby failed to prohibit or discourage foreseeable sexual harassment and assault, despite the 
clearly established and well-known dangers of sexual abuse, harassment, and assault faced by 


students in U.S. public schools. 
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131. BVSD’s failure to train its administrators, teachers, staff and students caused Ms. 
Doe to suffer ongoing sexual assault, sexual harassment and a hostile educational environment in 
violation of her Constitutional and federal rights. 

132. BVSD’s failure to train its administrators, teachers, staff and students caused Ms. 
Roe to suffer sexual assault in violation of her Constitutional and federal rights. 

133. BVSD’s failure to train administrators, staff, and students was deliberate, reckless, 
and in callous indifference to Ms. Doe and Ms. Roe’s Constitutional and federal rights. 

134. Ms. Doe and Ms. Roe have suffered these and other damages as set forth above. 


THIRD CLAIM FOR RELIEF 


Violation of 42 U.S.C. § 1983 (Ms. Doe and Ms. Roe) 
Equal Protection (Defendant BVSD) 


135. Plaintiff realleges each and every allegation set forth in the previous paragraphs as 
though fully set forth herein. 

136. The discriminatory conduct directed toward Plaintiffs was representative of an 
official policy or custom of BVSD and/or was undertaken by an official or officials with final 
policymaking authority. 

137. Upon information and belief, Principal Stensrud had final policymaking authority 
with respect to Fairview High School. 

138. Defendant Stensrud’s indifference toward female students and administrators 
reporting sexual assault and repeated determination that Fairview would not open a Title IX 
investigation or take action to address sexual misconduct unless a victim pursued charges with police or 
sought a restraining order therefore constituted an official policy of BVSD. 

139. Asaresult of BVSD’s indifference and its violations of 42 U.S.C. § 1983, Plaintiffs 


were subjected to severe discrimination and suffered significant damages as set forth above. 
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FOURTH CLAIM FOR RELIEF 
Violation of Title [IX (20 U.S.C. § 1681(a)) (Ms. Doe 


Deliberate Indifference to Ms. Doe’s Report of Sexual Assault (Defendant BVSD) 

140. Plaintiff realleges each and every allegation set forth in paragraphs in the previous 
paragraphs as though fully set forth herein. 

141. Beginning in late 2016 and by no later than March 2017, BVSD had acknowledge 
knowledge that Ms. Doe was a victim of rape by Mr. Smith, and that she was experiencing an ongoing 
hostile educational environment due to Mr. Smith’s ongoing presence at Fairview, verbal and cyber 
harassment from Mr. Smith and his friends, and retaliation by other students for reporting her rape to the 
school. BVSD was also on notice of the significant impact that this hostile educational environment was 
having on her education at Fairview given Ms. Doe’s ongoing reports to school administrators and eventual 
withdrawal. 

142. BVSD acted with deliberate indifference to this notice when it failed to conduct a Title 
IX investigation into the hostile educational environment or Ms. Doe’s vulnerability to further harassment 
or take remedial measures to address the hostile educational environment and prevent further harassment. 
BVSD’s failure to take any action was clearly unreasonable in light of known circumstances. 

143. The hostile environment and harassment Ms. Doe experienced were so severe, 
pervasive and objectively offensive that they deprived Ms. Doe of access to educational benefits or 
opportunities and ultimately led her to leave Fairview early in the spring of 2017 and withdraw entirely in 
January 2018. 

144. In addition, Ms. Doe has suffered and continues to suffer from anxiety, panic attacks, 
suicidal ideations, self-harm, and emotional distress as a result of this hostile educational environment and 
the institutional betrayal she experienced from Fairview. 

145. Ms. Doe has suffered these and other damages as a result of BVSD’s violations of Title 


IX of the Education Amendments of 1972, 20 U.S.C. § 1681(a), as set forth above. 
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FIFTH CLAIM FOR RELIEF 
Violation of 42 U.S.C. § 1983 (Ms. Doe 


Equal Protection (Defendant Donald Stensrud) 

146. Plaintiff realleges each and every allegation set forth in the previous paragraphs as 
though fully set forth herein. 

147. Based upon information he received, Defendant Principal Stensrud had actual knowledge 
of Mr. Smith’s multiple sexual assaults of female students at Fairview and the ongoing hostile 
educational environment that Ms. Doe was experiencing as a result of her assault. 

148. Nonetheless, Defendant Principal Stensrud acquiesced in and was deliberately indifferent 
to Mr. Smith’s sexual misconduct and the ongoing hostile educational environment Ms. Doe experienced 
by refusing to respond reasonably to it, failing to investigate and redress whether Ms. Doe was experiencing 
a hostile educational environment or whether she was vulnerable to further harassment, failing to investigate 
and redress additional harassment that Ms. Doe was experiencing, and failure to investigate whether Mr. 
Smith posed a substantial risk of harm to other female students. 

149. The law was clearly established at the time of Defendant Principal Stensrud’s 
actions and failures to act such that a reasonable official in his position would have understood 
that his or her conduct implicated Plaintiff's constitutional rights. Murrell v. Sch. Dist. No. 1, 
Denver, Colo., 186 F.3d 1238, 1251 (10th Cir. 1999); Doe vy. Roaring Fork Sch. Dist., 2020 WL 
7711322 at *4-6 (D. Colo. Dec. 29, 2020). 

150. Plaintiff has suffered significant damages as a result of these violations of 42 U.S.C. 
§ 1983, as set forth above. 


SIXTH CLAIM FOR RELIEF 
Violation of Title [IX (20 U.S.C. § 1681(a)) (Ms. Roe 


Substantial Risk of Harm to Ms. Roe (Defendant BVSD) 
151. Plaintiff realleges each and every allegation set forth in paragraphs in the previous 


paragraphs as though fully set forth herein. 
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152. Beginning in late 2016 or by no later than spring 2017, BVSD officials, including 
Principal Stensrud, Assistant Principal Sutter and Dean Lefebvre, had actual knowledge of a 
substantial risk of harm to female students based on the fact that Mr. Smith had raped at least fellow 
students, Student A and Ms. Doe if not more. 

153. BVSD acted with deliberate indifference to these reports when it failed to conduct 
any Title [X investigation into the substantial risk that Mr. Smith posed, take remedial measures 
to prevent further sexual violence, or otherwise act to protect other students, like Ms. Roe, from 
the possibility of harm. This failure to take any action, despite BVSD’s authority to do so, was 
clearly unreasonable in light of the known circumstances. 

154. Asadirect and proximate result of BVSD’s failure to respond to knowledge of the 
substantial risk posed by Mr. Smith, Ms. Roe was raped by Mr. Smith on Fairview’s campus. 

155. Ms. Roe’s rape was so severe, pervasive, and objectively offensive that she was 
denied access to educational opportunities and benefits, including having difficulty participating 
in and having to miss classes and choir events, struggling to complete schoolwork, experiencing 
panic attacks at school, and difficulty paying attention in class. 

156. In addition, Ms. Roe has suffered and continues to suffer from anxiety, panic 
attacks, and emotional distress as a result of her rape. 

157. Ms. Roe has suffered these and other damages as a result of BVSD’s violations of 
Title IX of the Education Amendments of 1972, 20 U.S.C. § 1681(a), as set forth above. 

PRAYER FOR RELIEF 
On their claim for relief, Plaintiffs seek the following: 
A. An award of damages to be determined at trial, including, without limitation, 


reimbursement and prepayment for all of Plaintiffs’ expenses incurred; damages for deprivation 
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of equal access to the educational benefits and opportunities provided by Fairview, damages for 
past, present and future emotional pain and suffering, ongoing and severe mental anguish, and loss 
of past, present and future enjoyment of life in an amount to be determined by the jury; 
B. An award of punitive damages under 42 U.S.C. § 1983 with respect to Defendant 
Principal Stensrud; 
C. Statutory and mandatory interest on all sums awarded; 
D An award of costs and attorney fees (pursuant to 42 U.S.C. § 1988(b)); and 
E. Any other relief as is proper. 
PLAINTIFFS DEMAND A JURY TRIAL OF ALL ISSUES SO TRIABLE 
Dated: August 6, 2021 
Respectfully submitted, 
HUTCHINSON BLACK AND COOK, LLC 
By: __ /s/ Lauren Groth 
John Clune, No. 27684 
Lauren Groth, No. 47413 
921 Walnut Street, Suite 200 
Boulder, CO 80302 
(303) 442-6514 


clune@hbcboulder.com 
groth @hbcboulder.com 
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AO 440 (Rev. 06/12) Summons in a Civil Action 


UNITED STATES DISTRICT COURT 


for the 


District of Colorado 


JANE DOE and 
JANE ROE 


Plaintiff(s) 


% Civil Action No. 21-cv-2133 


BOULDER VALLEY SCHOOL DISTRICT; and 
DONALD STENSRUBD, in his individual capacity. 


a eee a ae ae a ee ee 


Defendant(s) 
SUMMONS IN A CIVIL ACTION 


To: (Defendant’s name and address) 


BOULDER VALLEY SCHOOL DISTRICT 
6500 Arapahoe Road 
Boulder, Colorado 80303 


A lawsuit has been filed against you. 


Within 21 days after service of this summons on you (not counting the day you received it) — or 60 days if you 
are the United States or a United States agency, or an officer or employee of the United States described in Fed. R. Civ. 
P. 12 (a)(2) or (3) — you must serve on the plaintiff an answer to the attached complaint or a motion under Rule 12 of 
the Federal Rules of Civil Procedure. The answer or motion must be served on the plaintiff or plaintiff’s attorney, 
whose name and address are: 


John Clune and Lauren Groth 
Hutchinson Black and Cook LLC 
921 Walnut Street Suite 200 
Boulder, Colorado 80302 


If you fail to respond, judgment by default will be entered against you for the relief demanded in the complaint. 
You also must file your answer or motion with the court. 


CLERK OF COURT 


Date: 


Signature of Clerk or Deputy Clerk 
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AO 440 (Rev. 06/12) Summons in a Civil Action (Page 2) 


Civil Action No. 21-cv-2133 


PROOF OF SERVICE 
(This section should not be filed with the court unless required by Fed. R. Civ. P. 4 (I) 


This summons for (name of individual and title, if any) 


was received by me on (date) 


C1 I personally served the summons on the individual at (place) 


on (date) 5 or 


© I left the summons at the individual’s residence or usual place of abode with (name) 


, a person of suitable age and discretion who resides there, 


on (date) , and mailed a copy to the individual’s last known address; or 


C1 I served the summons on (name of individual) , who is 


designated by law to accept service of process on behalf of (name of organization) 


on (date) 5 or 
I returned the summons unexecuted because ; or 
O Other (specify): 
My fees are $ for travel and $ for services, for a total of $ 0.00 


I declare under penalty of perjury that this information is true. 


Date: 


Server’s signature 


Printed name and title 


Server’s address 


Additional information regarding attempted service, etc: 


a co 
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AO 440 (Rev. 06/12) Summons in a Civil Action 


UNITED STATES DISTRICT COURT 


for the 


District of Colorado 


JANE DOE and 
JANE ROE 


Plaintiff(s) 


% Civil Action No. 21-cv-2133 


BOULDER VALLEY SCHOOL DISTRICT; and 
DONALD STENSRUBD, in his individual capacity. 


ee a ee ae ae a a ee ee 


Defendant(s) 
SUMMONS IN A CIVIL ACTION 


To: (Defendant’s name and address) 


DONALD STENSRUD 

c/o BOULDER VALLEY SCHOOL DISTRICT 
6500 Arapahoe Road 

Boulder, Colorado 80303 


A lawsuit has been filed against you. 


Within 21 days after service of this summons on you (not counting the day you received it) — or 60 days if you 
are the United States or a United States agency, or an officer or employee of the United States described in Fed. R. Civ. 
P. 12 (a)(2) or (3) — you must serve on the plaintiff an answer to the attached complaint or a motion under Rule 12 of 
the Federal Rules of Civil Procedure. The answer or motion must be served on the plaintiff or plaintiff’s attorney, 
whose name and address are: 


John Clune and Lauren Groth 
Hutchinson Black and Cook LLC 
921 Walnut Street Suite 200 
Boulder, Colorado 80302 


If you fail to respond, judgment by default will be entered against you for the relief demanded in the complaint. 
You also must file your answer or motion with the court. 


CLERK OF COURT 


Date: 


Signature of Clerk or Deputy Clerk 
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AO 440 (Rev. 06/12) Summons in a Civil Action (Page 2) 


Civil Action No. 21-cv-2133 


PROOF OF SERVICE 
(This section should not be filed with the court unless required by Fed. R. Civ. P. 4 (I) 


This summons for (name of individual and title, if any) 


was received by me on (date) 


C1 I personally served the summons on the individual at (place) 


on (date) 5 or 


© I left the summons at the individual’s residence or usual place of abode with (name) 


, a person of suitable age and discretion who resides there, 


on (date) , and mailed a copy to the individual’s last known address; or 


C1 I served the summons on (name of individual) , who is 


designated by law to accept service of process on behalf of (name of organization) 


on (date) 5 or 
I returned the summons unexecuted because ; or 
O Other (specify): 
My fees are $ for travel and $ for services, for a total of $ 0.00 


I declare under penalty of perjury that this information is true. 


Date: 


Server’s signature 


Printed name and title 


Server’s address 


Additional information regarding attempted service, etc: 


a co 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLORADO 


Civil Action No. 21-cv-2133 


JANE DOE and 
JANE ROE 


Plaintiffs, 
V. 


BOULDER VALLEY SCHOOL DISTRICT; and 
DONALD STENSRUD, in his individual capacity. 


Defendants. 


PROPOSED ORDER REGARDING MOTION FOR LEAVE 
TO PROCEED USING PSEUDONYMS 


Upon consideration of the Plaintiffs’ Motion for Leave to Proceed Using Pseudonyms and 


for good cause shown, it is hereby: 


ORDERED that the Plaintiffs’ Motion for Leave to Proceed Using Pseudonyms is 


GRANTED. 


SO ORDERED this day of , 2021. 


United States District Judge 
District of Colorado 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLORADO 


Civil Action No. 21-cv-2133 


JANE DOE and 
JANE ROE 


Plaintiffs, 
V. 


BOULDER VALLEY SCHOOL DISTRICT; and 
DONALD STENSRUD, in his individual capacity. 


Defendants. 


MOTION FOR LEAVE TO PROCEED USING PSEUDONYMS 


Plaintiffs Jane Doe (“Ms. Doe’) and Jane Roe (“Ms. Roe’) (collectively “Plaintiffs”), by 
and through the undersigned counsel, hereby request leave for Plaintiffs to proceed under 
pseudonyms but without restricting the public’s access to the Court’s docket. 

D.C. Colo. L.R. 7.1(a) Conferral 

Plaintiffs have attempted to confer in good faith with opposing counsel prior to the filing 
of this Motion but has not receive a response to their request to confer from Defendants’ counsel 
prior to the filing of this motion. As the tolling agreement expires on the same date as this filing, 
Plaintiffs could not delay the filing of the Complaint and related motion. Plaintiffs will update this 
motion with Defendants’ position as soon as that conferral can be completed. 

BACKGROUND 

Filed concurrently herewith is Plaintiffs’ Complaint with Jury Demand, with pseudonyms 

for Ms. Doe, Ms. Roe, and all other students referenced in the relevant facts. As outlined therein, 


Plaintiffs seek relief for violations of federal law including but not limited to the Equal Protection 
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Clause of the Fourteenth Amendment, 42 U.S.C. § 1983, and Title IX of the Educational 
Amendments of 1972, 20 U.S.C. § 1681(a). All discriminatory conduct alleged occurred in the 
public high school setting. 

Ms. Doe and Ms. Roe were both raped by Mr. Smith, another student at Fairview High 
School (“Fairview), a school in the Boulder Valley School District. Ms. Doe was also subjected 
to significant harassment and a hostile educational environment after reporting her rape. Both Ms. 
Doe and Ms. Roe suffered emotional distress and mental health issues as a result of the trauma that 
they experienced. At the time of the events in question, both Ms. Doe and Ms. Roe were minors. 

This action alleges that the Defendants violated Plaintiffs’ rights by failing to comply with 
their responsibilities under Title [X, perpetuating an official policy of deliberate indifference to 
sexual harassment and sexual abuse at Fairview, failing to appropriately train students and staff 
regarding sexual misconduct, consent and Title IX, and consciously acquiescing in the sexual 
harassment that female students experienced at Fairview. 

Defendants have been made aware of the identities of both Plaintiffs and the Complaint 
also uses a pseudonym to identify the assailant. 

LEGAL STANDARD 

F.R.C.P. 10(a) generally requires that each party to a lawsuit be named in the Complaint. 
However, the Court may order a departure from that rule and permit the case to proceed using 
pseudonyms in lieu of Plaintiffs’ actual names. See, e.g., M.M. v. Zavaras, 139 F.3d 798, 802 
(10th Cir. 1998). 

In weighing whether such an Order is warranted, the Court considers whether the Plaintiffs 
have substantial privacy rights that outweigh the presumption of openness in judicial proceedings. 


See Doe v. Boulder Valley School Dist. No. RE-2, 2011 WL 3820781 at *1 (Aug. 30, 2011) (noting 
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that presumption that judicial records be available to public may be sealed if the public’s right of 
access is outweighed by interests that favor nondisclosure). 

Likewise, D.C. Colo. L.R. 7.2(a), permits the sealing of information only upon a show of 
compelling reasons, based upon: (1) the nature of the material or the proceeding at issue; (2) the 
private interest that, when weighed against the qualified right or presumption of public access to 
court files and proceedings, warrants the relief sought; (3) the clearly defined and serious injury 
that would result if the relief sought is not granted; and (4) why a less restrictive alternative to the 
relief sought is not practicable or would not adequately protect the interest in question (e.g., 
redaction, summarization, limited sealing of exhibits or portions of exhibits). 

The Tenth Circuit has also recognized three “exceptional” circumstances in which 
permitting a party to proceed under pseudonym is appropriate: (1) “cases involving matters of a 
highly sensitive and personal nature,” (2) cases involving a “real danger of physical harm,” or (3) 
“where the injury litigated against would be incurred as a result of the disclosure of the plaintiff's 
identity.” Doe v. Berkshire Ins. Co. of Am., 2020 WL 3429152 at *1 (D. Colo. June 2020) (quoting 
Femedeer v. Haun, 227 F.3d 1244, 1246 (10" Cir. 2000). 


ARGUMENT 


Plaintiffs respectfully submit that each of the tests outlined above, including the specific 
factors outlined in Local Rule 7.2C are met here. 

This case arises from the repeated sexual misconduct of a Fairview student, including his 
assaults of both Ms. Doe and Ms. Roe. The student, Mr. Smith, is currently facing criminal charges 
as a result of his misconduct, but the case is being prosecuted as a juvenile matter, which will limit 
public access to the identity of the individuals involved. As a result, the public is not currently 


aware that Ms. Roe and Ms. Doe have been identified as victims in those proceedings. Plaintiffs 
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therefore retain a very strong interest in withholding their identity to prevent any additional 
psychological trauma beyond that already sustained as a result of the rapes they experienced. 

As detailed in the Complaint filed contemporaneously with this motion, Ms. Doe has also 
experienced significant harassment and retaliation as a result of her decision to report her rape, 
which forced her to leave Fairview and continues to have a significant impact on her educational 
pursuits. Requiring her to disclose her name publicly in order to move forward with these 
proceedings unnecessarily risks further retraumatization and harassment. 

As in Doe, the possible injury to Plaintiffs’ privacy interests is far greater than potential 
“embarrassment” or “harm to reputation.” See Doe at *2 (citing M.M. v. Zavaras, 139 F.3d at 803). 
The release of her identity in this action may significantly exacerbate the distress and emotional 
hardship she has already suffered as a result of the sexual misconduct by Mr. Smith. The emotional 
trauma that Plaintiffs have already experienced has resulted in anxiety, panic attacks, depression, 
and suicidal ideations. Further disclosure of their identities in the public domain will only result in 
further revictimization. 

While Plaintiffs have made a few, limited statements to those who already know some 
information about this matter, the litigation will undoubtedly raise many more intimate and private 
details surrounding Plaintiffs, who were minors at the time the conduct occurred. This case may also 
generate media publicity, and Plaintiffs may, if their identity is disclosed in this proceeding, be 
subjected to even great stereotyping and stigmatization for sexual assaults they suffered. 

Given the highly sensitive and personal nature of the misconduct that has occurred and the 
harassment and retaliation that victims of sexual assault and harassment routinely experience, courts 
in similar circumstances have routinely permitted plaintiffs asserting Title [IX claims against schools 


to proceed anonymously. Doe v. Brighton Sch. Dist. 27J, 2019 WL 1573301 at *1 (D. Colo. Apr. 11, 
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2019) (collecting cases where courts in the Tenth Circuit “have permitted plaintiffs who are allegedly 
victims of sexual assault or harassment, and where appropriate their parents, to proceed 
anonymously”); see also Roe v. Minguela, 2018 WL 4148261 at *11 (D. Colo. Aug. 30, 2018); 
M.T. v. Olathe Pub. Sch. USD 233, 2018 WL 806210 at *3 *(D. Kan. Feb. 9, 2018) (finding that 
“the real potential for additional psychological harm” outweighed the public interest in disclosure 
of the names of a sexual assault victim); Lindsey v. Dayton—Hudson Corp., 592 F.2d 1118, 1125 
(10th Cir.1979) (acknowledging the use of pseudonyms when cases present intensely personal 
issues, including abortion, birth control, and the welfare of abandoned or illegitimate children); 
Doe v. Blue Cross & Blue Shield United of Wis., 112 F.3d 869, 872 (7th Cir.1997) (noting that 
fictitious names are permitted to protect the privacy of children, rape victims and other vulnerable 
parties); Roe v. St. Louis Univ., 2009 WL 910738, at *5 (E.D.Mo. Apr.2, 2009) (same). 

Finally, while Plaintiff's use pseudonyms to protect their own identities in this case, the 
use of pseudonyms also allows for documents in this case to be publicly filed. Thus, while public 
access to their individual names may be limited, the public’s knowledge as to what is alleged to 
occurred and what happened at Fairview will not be restricted and the public’s interest in the 
general proceedings will be maintained. 

CONCLUSION 
For all of the reasons, Plaintiffs respectfully request that the Court grant this Motion and 


permit them to proceed anonymously in this proceeding. 


Case 1:21-cv-02133-RMR-SKC Document 4 Filed 08/06/21 USDC Colorado Page 6 of 6 


Dated: August 6, 2021. 
Respectfully submitted, 
HUTCHINSON BLACK AND COOK, LLC 


By: /s/ Lauren Groth 
John Clune, No. 27684 
Lauren Groth, No. 47413 
921 Walnut Street, Suite 200 
Boulder, CO 80302 
(303) 442-6514 
clune @hbcboulder.com 
groth @hbcboulder.com 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLORADO 


Civil Action No. 21-cv-2133 


JANE DOE and 
JANE ROE 


Plaintiffs, 
V. 


BOULDER VALLEY SCHOOL DISTRICT; and 
DONALD STENSRUD, in his individual capacity. 


Defendants. 


ENTRY OF APPEARANCE 


To the clerk of court and all parties of record: 
I hereby certify that 1am a member in good standing of the bar of this court, and I appear 
in this case as counsel for Plaintiffs Jane Doe and Jane Roe. 
Dated: August 6, 2021. 
Respectfully submitted, 
HUTCHINSON BLACK AND COOK, LLC 


By: /s/ John Clune 
John Clune, No. 27684 
Lauren Groth, No. 47413 
921 Walnut Street, Suite 200 
Boulder, CO 80302 
(303) 442-6514 
clune @hbcboulder.com 
groth @hbcboulder.com 
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AO 440 (Rev. 06/12) Summons in a Civil Action 


UNITED STATES DISTRICT COURT 


for the 


District of Colorado 


JANE DOE and 
JANE ROE 


Plaintiff(s) 


v Civil Action No. 21°c*2133-SKC 


BOULDER VALLEY SCHOOL DISTRICT; and 
DONALD STENSRUD, in his individual capacity. 


Nee Nee Ne Ne Ne a ow aS 


Defendant(s) 
SUMMONS IN A CIVIL ACTION 


To: (Defendant’s name and address) 


DONALD STENSRUD 

c/o BOULDER VALLEY SCHOOL DISTRICT 
6500 Arapahoe Road 

Boulder, Colorado 80303 


A lawsuit has been filed against you. 


Within 21 days after service of this summons on you (not counting the day you received it) — or 60 days if you 
are the United States or a United States agency, or an officer or employee of the United States described in Fed. R. Civ. 
P. 12 (a)(2) or (3) — you must serve on the plaintiff an answer to the attached complaint or a motion under Rule 12 of 
the Federal Rules of Civil Procedure. The answer or motion must be served on the plaintiff or plaintiff’s attorney, 
whose name and address are: 


John Clune and Lauren Groth 
Hutchinson Black and Cook LLC 
921 Walnut Street Suite 200 
Boulder, Colorado 80302 


If you fail to respond, judgment by default will be entered against you for the relief demanded in the complaint. 
You also must file your answer or motion with the court. 


CLERK OF COURT 


Date: 08/06/2021 s/C. Pommenville 


Signature of Clerk or Deputy Clerk 
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AO 440 (Rev. 06/12) Summons in a Civil Action (Page 2) 


Civil Action No. 21°c*t2133-SKC 


PROOF OF SERVICE 
(This section should not be filed with the court unless required by Fed. R. Civ. P. 4 (I) 


This summons for (name of individual and title, if any) 


was received by me on (date) 


C1 I personally served the summons on the individual at (place) 


on (date) 5 Or 


1 I left the summons at the individual’s residence or usual place of abode with (name) 


, a person of suitable age and discretion who resides there, 


on (date) , and mailed a copy to the individual’s last known address; or 


C I served the summons on (name of individual) , who is 


designated by law to accept service of process on behalf of (name of organization) 


on (date) 5 or 
C] I returned the summons unexecuted because 3 Or 
O Other (specify): 
My fees are $ for travel and $ for services, for a total of $ 0.00 


I declare under penalty of perjury that this information is true. 


Date: 


Server’s signature 


Printed name and title 


Server’s address 


Additional information regarding attempted service, etc: 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLORADO 


Civil Action No. -CV- —— 
Plaintiff(s), 

V. 
Defendant(s). 


CONSENT/NON-CONSENT TO THE EXERCISE OF JURISDICTION BY A UNITED 
STATES MAGISTRATE JUDGE IN DIRECT ASSIGNMENT CASES 


Under 28 U.S.C. 8 636(c) and D.C.COLO.LCivR 40.1(c) — Assignment of 
Cases/Direct Assignment to Magistrate Judges, you are notified that this civil action has 
been randomly assigned to a full time United States magistrate judge of this district to 
conduct all proceedings in this civil action, including trial, and to order the entry of a final 
judgment. Exercise of this jurisdiction by a magistrate judge, however, is permitted only if 
all parties voluntarily consent to the reference under 28 U.S.C. 8 636(c). An appeal froma 
judgment entered by a magistrate judge shall be taken directly to the appropriate United 
States Court of Appeals in the same manner as an appeal from any other judgment of a 
district court. 


Consent to magistrate judge jurisdiction is voluntary, and no adverse consequence 
shall result if consent is declined. If any party withholds consent, the identity of the parties 
consenting or withholding consent will not be communicated to any magistrate judge or to 
the district judge to whom the case has been assigned. Pursuant to D.C.COLO.LCivR 
72.2, no district judge or magistrate judge, court official, or court employee may attempt to 
influence the granting or withholding of consent to the reference of any civil matter to a 
magistrate judge under this rule. 


You are directed to confer with all parties in this action and execute and file with the 
Court the attached Election Concerning Consent/Non-Consent to United States 
Magistrate Judge Jurisdiction, indicating either the unanimous consent of the parties or 
that at least one party has declined to consent, at the earlier of (1) no later than seven 
days before the scheduling conference, if any; or (2) 45 days after the filing of the first 
response, other than an answer, to the operative complaint. All parties must either 
consent to the exercise of magistrate judge jurisdiction, or any party may decline to 
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consent. In either event, filing of the Election Concerning Consent/Non-Consent to 


United States Magistrate Judge Jurisdiction is mandatory, indicating either the 
unanimous consent of the parties or that at least one party has declined to consent. 


If all parties consent to magistrate judge jurisdiction, the magistrate judge shall 
notify the Chief Judge or his/her designee, who shall determine whether to enter an order 
of reference under 28 U.S.C. § 636(c). If an order of reference is entered, the magistrate 
judge shall conduct all proceedings and order the entry of judgment. The Chief Judge, or 
his/her designee, may sua sponte for good cause or on motion of a party for extraordinary 
circumstances vacate the order of reference. 


Any party added to the civil action after reference to a magistrate judge shall be 
notified by the clerk of the obligation to complete and file the mandatory 
Consent/Non-Consent Form. If any added party does not consent to magistrate judge 
jurisdiction within 21 days from the date of the notice, the civil action shall be assigned to 
a district judge under D.C.COLO.LCivR 40.1(a), and the magistrate judge shall continue 
on the case as if consent had been declined initially. 


If consent to magistrate judge jurisdiction is declined by any party, no order of 
reference is entered or the order of reference is vacated, the civil action shall be assigned 
to a district judge under D.C.COLO.LCivR 40.1(a), and the magistrate judge shall 
continue on the case as if consent had been declined initially. 


A case assigned directly to a magistrate judge in which there is consent may be 
assigned randomly to another magistrate judge to conduct an early neutral evaluation or 
other alternative dispute resolution proceeding under D.C.COLO.LCivR 16.6. 


If after direct assignment, a magistrate judge recuses and the action is assigned to 
another magistrate judge, each party shall complete an Election Concerning 
Consent/Non-Consent to United States Magistrate Judge Jurisdiction no later than (a) 21 
days after assignment to the successor magistrate judge; or (b) the deadlines imposed in 
the third paragraph of this form, whichever is later. 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLORADO 


Civil Action No. -CV- : 
Plaintiff(s), 

V. 
Defendant(s). 


ELECTION CONCERNING CONSENT/NON-CONSENT TO 
UNITED STATES MAGISTRATE JUDGE JURISDICTION 


Under 28 U.S.C. § 636(c) and 


(1) D.C.COLO.LCivR 40.1(c) (Assignment of Cases/Direct Assignment to 
Magistrate Judges); 


or 


(2) Fed. R. Civ. P. 73 and D.C.COLO.LCivR 72.2 (Consent Jurisdiction of a 
Magistrate Judge); 


or 

(3) D.C.COLO.LAPR 72.2 (Consent Jurisdiction of a Magistrate Judge). 

CHECK ONE 

[] all parties in this civil action CONSENT to have a United States 
magistrate judge conduct all proceedings in this civil action, including trial, and to order 
the entry of a final judgment; 

OR 
fe at least one party in this civil action DOES NOT CONSENT to have a 


United States magistrate judge conduct all proceedings in this civil action, including trial, 
and to order the entry of a final judgment. 
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Signatures Party Represented Date 
Print name 
Print name 
NOTE: You are directed to confer with all parties in this action and execute and file 


with the Court this Election Concerning Consent/Non-Consent to United 
States Magistrate Judge Jurisdiction, indicating either the unanimous 
consent of the parties or that at least one party has declined to consent, at 
the earlier of (1) no later than seven days before the scheduling conference, 
if any; or (2) 45 days after the filing of the first response, other than an 
answer, to the operative complaint. All parties must either consent to the 
exercise of magistrate judge jurisdiction, or any party may decline to 


consent. In either event, filing of the Election Concerning 


Consent/Non-Consent to United States Magistrate Judge Jurisdiction 
is mandatory, indicating either the unanimous consent of the parties or that 


at least one party has declined to consent. 
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AO 440 (Rev. 06/12) Summons in a Civil Action 


UNITED STATES DISTRICT COURT 


for the 


District of Colorado 


JANE DOE and 
JANE ROE 


Plaintiff(s) 


v Civil Action No. 21°c*2133-SKC 


BOULDER VALLEY SCHOOL DISTRICT; and 
DONALD STENSRUBD, in his individual capacity. 


ee ee ae ae a ee ee 


Defendant(s) 
SUMMONS IN A CIVIL ACTION 


To: (Defendant’s name and address) 


BOULDER VALLEY SCHOOL DISTRICT 
6500 Arapahoe Road 
Boulder, Colorado 80303 


A lawsuit has been filed against you. 


Within 21 days after service of this summons on you (not counting the day you received it) — or 60 days if you 
are the United States or a United States agency, or an officer or employee of the United States described in Fed. R. Civ. 
P. 12 (a)(2) or (3) — you must serve on the plaintiff an answer to the attached complaint or a motion under Rule 12 of 
the Federal Rules of Civil Procedure. The answer or motion must be served on the plaintiff or plaintiff’s attorney, 
whose name and address are: 


John Clune and Lauren Groth 
Hutchinson Black and Cook LLC 
921 Walnut Street Suite 200 
Boulder, Colorado 80302 


If you fail to respond, judgment by default will be entered against you for the relief demanded in the complaint. 
You also must file your answer or motion with the court. 


CLERK OF COURT 


Date: 08/06/2021 s/C. Pommenville 


Signature of Clerk or Deputy Clerk 
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AO 440 (Rev. 06/12) Summons in a Civil Action (Page 2) 


Civil Action No. 21°c*t2133-SKC 


PROOF OF SERVICE 
(This section should not be filed with the court unless required by Fed. R. Civ. P. 4 (I) 


This summons for (name of individual and title, if any) 


was received by me on (date) 


C1 I personally served the summons on the individual at (place) 


on (date) 5 Or 


1 I left the summons at the individual’s residence or usual place of abode with (name) 


, a person of suitable age and discretion who resides there, 


on (date) , and mailed a copy to the individual’s last known address; or 


C I served the summons on (name of individual) , who is 


designated by law to accept service of process on behalf of (name of organization) 


on (date) 5 or 
C] I returned the summons unexecuted because 3 Or 
O Other (specify): 
My fees are $ for travel and $ for services, for a total of $ 0.00 


I declare under penalty of perjury that this information is true. 


Date: 


Server’s signature 


Printed name and title 


Server’s address 


Additional information regarding attempted service, etc: 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLORADO 


Civil Action No. 21-cv-2133 


JANE DOE and 
JANE ROE 


Plaintiffs, 
V. 


BOULDER VALLEY SCHOOL DISTRICT; and 
DONALD STENSRUD, in his individual capacity. 


Defendants. 


CERTIFICATE OF D.C. COLO. L.R. 7.1/4) CONFERRAL ON PLAINTIFFS’ MOTION 
FOR LEAVE TO PROCEED USING PSEUDONYMS 
Counsel for Plaintiffs Jane Doe (“Ms. Doe’) and Jane Roe (“Ms. Roe”) (collectively 
“Plaintiffs”) have conferred with opposing counsel regarding the Plaintiffs’ Motion for Leave to 
Proceed Using Pseudonyms [Doc. #4]. The Motion is unopposed, and the parties have agreed to 
use pseudonyms for all persons who were minors at Fairview High School during the events in 
question. 
Dated: August 9, 2021. 
Respectfully submitted, 
HUTCHINSON BLACK AND COOK, LLC 
By: /s/ John Clune 
John Clune, No. 27684 
Lauren Groth, No. 47413 
921 Walnut Street, Suite 200 
Boulder, CO 80302 
Telephone: (303) 442-6514 


clune@hbcboulder.com 
groth @hbcboulder.com 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLORADO 


Civil Action No. 21-cv-02133 


JANE DOE and 
JANE ROE, 


Plaintiffs, 


Vv. 


BOULDER VALLEY SCHOOL DISTRICT; and 
DONALD STENSRUD,, in his individual capacity, 


Defendants. 


ENTRY OF APPEARANCE OF MICHAEL BRENT CASE 


Michael Brent Case of the law firm of SEMPLE, FARRINGTON, EVERALL & CASE, 
P.C., hereby enters his appearance in this matter on behalf of Defendant Boulder Valley School 


District. 


RESPECTFULLY SUBMITTED this 13th day of August, 2021. 
SEMPLE, FARRINGTON, EVERALL & CASE, P.C. 


By: s/ Michael Brent Case 
Michael Brent Case 
1120 Lincoln Street, Suite 1308 
Denver, CO 80203 
Telephone: (303) 595-0941 
FAX: (303) 861-9608 
bcase@semplelaw.com 
ATTORNEYS FOR DEFENDANT 
BOULDER VALLEY SCHOOL DISTRICT 
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CERTIFICATE OF SERVICE 


I hereby certify that on the 13th day of August, 2021, a correct copy of the foregoing was 
filed and served via CM/ECF on the following: 


John Clune 

Lauren Groth 

HUTCHINSON BLACK AND COOK, LLC 
921 Walnut Street, Suite 200 

Boulder, CO 80302 

(303) 442-6514 

clune@hbcboulder.com 
groth@hbcboulder.com 


Attorneys for Plaintiffs 


By: _s/Kathleen Schmidt 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLORADO 
Civil Action No. 21-cv-02133-SKC 


JANE DOE and 
JANE ROE, 


Plaintiffs, 
Vv. 


BOULDER VALLEY SCHOOL DISTRICT; and 
DONALD STENSRUD,, in his individual capacity, 


Defendants. 


ENTRY OF APPEARANCE OF M. JOHNATHAN KOONCE 


M. Johnathan Koonce of the law firm of SEMPLE, FARRINGTON, EVERALL & CASE, 
P.C., hereby enters his appearance in this matter on behalf of Defendant Boulder Valley School 
District. 


RESPECTFULLY SUBMITTED this 13th day of August, 2021. 


SEMPLE, FARRINGTON, EVERALL & CASE, P.C. 


By: s/M. Johnathan Koonce 
M. Johnathan Koonce 
1120 Lincoln Street, Suite 1308 
Denver, CO 80203 
Telephone: (303) 595-0941 
FAX: (303) 861-9608 
jkoonce@semplelaw.com 
ATTORNEYS FOR DEFENDANT 
BOULDER VALLEY SCHOOL DISTRICT 
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CERTIFICATE OF SERVICE 


I hereby certify that on the 13th day of August, 2021, a correct copy of the foregoing was 
filed and served via CM/ECF on the following: 


John Clune 

Lauren Groth 

HUTCHINSON BLACK AND COOK, LLC 
921 Walnut Street, Suite 200 

Boulder, CO 80302 

(303) 442-6514 

clune@hbcboulder.com 
groth@hbcboulder.com 


Attorneys for Plaintiffs 


By: _s/Kathleen Schmidt 
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AO 399 (01/09) Waiver of the Service of Summons 


UNITED STATES DISTRICT COURT 


for the 
District of Colorado 
JANE DOE and JANE ROE ) 
Plaintiff ) 
Vv. ) Civil Action No, 1:21-cv-02133-SKC 
BOULDER VALLEY SCHOOL DISTRICT, et al. ) 
Defendant ) 


WAIVER OF THE SERVICE OF SUMMONS 


To: John Clune 
(Name of the plaintiff's attorney or unrepresented plaintiff) 


I have received your request to waive service of a summons in this action along with a copy of the complaint, 
two copies of this waiver form, and a prepaid means of returning one signed copy of the form to you. 


I, or the entity I represent, agree to save the expense of serving a summons and complaint in this case. 


I understand that I, or the entity I represent, will keep all defenses or objections to the lawsuit, the court’s 
jurisdiction, and the venue of the action, but that I waive any objections to the absence of a summons or of service. 


I also understand that I, or the entity I represent, must file and serve an answer or a motion under Rule 12 within 
60 days from 08/09/2021 , the date when this request was sent (or 90 days if it was sent outside the 
United States). IfI fail to do so, a default judgment will be entered against me or the entity I represent. 


Date: 08/13/2021 Viiktre 


Signature of Wee attorney or unrepresented party 


Boulder Valley School District Michael Brent Case 


Printed name of party waiving service of summons Printed name 


Semple, Farrington, Everall & Case, P.C. 
1120 Lincoln St., #1308 
Denver, CO 80203 


Address 


bcase@semplelaw.com 
E-mail address 


(303) 595-0941 


Telephone number 
Duty to Avoid Unnecessary Expenses of Serving a Summons 
Rule 4 of ile Federal Rules of Civil Procedure requires certain defendants to cooperate in saving unnecessary expenses of serving a summons 
and complaint. A ihefendant who is located in tle United Statics and wh fails to return a signed waiver of service requested by a plaintiff located in 


the United States will be required to pay the expenses of service, unless the defendant shows good cause for the failure. 


“Gail cause” docs not include a beleef that the lawsuit is groundiess, or that it has been brought in an improper venue, or that the court has 
no jurisdictiaea over this matter or over the defeadant or tle defendant's property. 


If the waiver is signed and returned, you can still make these and all other defenses and objections, but you cannot object to the absence of 
a summons or of service, 


If you waive service, then you must, within the time specified on the waiver form, serve an answer or a motion under Rule 12 on the plaintiff 
and file a copy with the court. By signing and returning the waiver form, you are allowed more time to respond than if a summons had been served. 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLORADO 


Civil Action No. 21-cv-02133-SKC 


JANE DOE and 
JANE ROE, 


Plaintiffs, 


V. 


BOULDER VALLEY SCHOOL DISTRICT; and 
DONALD STENSRUD, in his individual capacity, 


Defendants. 


ENTRY OF APPEARANCE OF HOLLY E. ORTIZ 


Holly E. Ortiz of the law firm of SEMPLE, FARRINGTON, EVERALL & CASE, P.C., 
hereby enters her appearance in this matter on behalf of Defendant Boulder Valley School District. 


RESPECTFULLY SUBMITTED this 18th day of August, 2021. 


SEMPLE, FARRINGTON, EVERALL & CASE, P.C. 


By: s/ Holly E. Ortiz 
Holly E. Ortiz 
1120 Lincoln Street, Suite 1308 
Denver, CO 80203 
Telephone: (303) 595-0941 
FAX: (303) 861-9608 


hortiz@semplelaw.com 


ATTORNEYS FOR DEFENDANT 
BOULDER VALLEY SCHOOL DISTRICT 
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CERTIFICATE OF SERVICE 


I hereby certify that on the 18th day of August, 2021, a correct copy of the foregoing was 
filed and served via CM/ECE on the following: 


John Clune 

Lauren Groth 

HUTCHINSON BLACK AND COOK, LLC 
921 Walnut Street, Suite 200 

Boulder, CO 80302 

(303) 442-6514 

clune @hbcboulder.com 

groth @hbcboulder.com 


Attorneys for Plaintiffs 


By: _s/Kathleen Schmidt 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLORADO 


Civil Action No. 1:21-CV-02133-SKC 


JANE DOE and 
JANE ROE, 
Plaintiffs, 


V. 


BOULDER VALLEY SCHOOL DISTRICT; and 
DONALD STENSRUD, in his individual capacity 
Defendants. 


ENTRY OF APPEARANCE 


Marni Nathan Kloster of the law firm of Nathan Dumm & Mayer P.C., an attorney duly 
licensed to appear before this court, hereby enters her appearance as counsel on behalf of 
Defendant, Donald Stensrud. 


Respectfully submitted this Sake day of August, 2021. 


s/Marni Nathan Kloster 

Ashley Hernandez-Schlagel 

Marni Nathan Kloster 

NATHAN DUMM & MAYER P.C. 
7900 E. Union Avenue, Suite 600 
Denver, CO 80237-2776 

Phone Number: (303) 691-3737 

Fax: (303) 757-5106 

Attorneys for Defendant Donald Stensrud 
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CERTIFICATE OF SERVICE 


I hereby certify that on this 5” day of August, 2021, I electronically filed the foregoing 
ENTRY OF APPEARANCE with the Clerk of Court using the CM/ECF system which will 
send notification of such filing to the following at their e-mail addresses: 


John Clune, No. 27684 

Lauren Groth, No. 47413 
Hutchinson Black & Cook, LLC 
921 Walnut Street, Suite 200 
Boulder, CO 80302 

clune @hbcboulder.com 

groth @hbcboulder.com 
Attorneys for Plaintiffs 


Michael Brent Case 

M. Johnathan Koonce 

Semple Farrington Everall & Case, P.C. 
1120 Lincoln Street, Suite 1308 
Denver, CO 80203 

bcase @semplelaw.com 

jkoonce @ semplelaw.com 

Attorneys for Defendant 

Boulder Valley School District 


s/Marni Nathan Kloster 

Ashley Hernandez-Schlagel 

Marni Nathan Kloster 

NATHAN DUMM & MAYER P.C. 
7900 E. Union Avenue, Suite 600 
Denver, CO 80237-2776 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLORADO 


Civil Action No. 1:21-CV-02133-SKC 


JANE DOE and 
JANE ROE, 
Plaintiffs, 


V. 


BOULDER VALLEY SCHOOL DISTRICT; and 
DONALD STENSRUD, in his individual capacity 
Defendants. 


ENTRY OF APPEARANCE 


Ashley Hernandez-Schlagel of the law firm of Nathan Dumm & Mayer P.C., an attorney 
duly licensed to appear before this court, hereby enters her appearance as counsel on behalf of 
Defendant, Donald Stensrud. 


Respectfully submitted this Sake day of August, 2021. 


s/Ashley Hernandez-Schlagel 
Ashley Hernandez-Schlagel 


Marni Nathan Kloster 

NATHAN DUMM & MAYER P.C. 
7900 E. Union Avenue, Suite 600 
Denver, CO 80237-2776 

Phone Number: (303) 691-3737 

Fax: (303) 757-5106 

Attorneys for Defendant Donald Stensrud 
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CERTIFICATE OF SERVICE 


I hereby certify that on this 5” day of August, 2021, I electronically filed the foregoing 
ENTRY OF APPEARANCE with the Clerk of Court using the CM/ECF system which will 
send notification of such filing to the following at their e-mail addresses: 


John Clune, No. 27684 

Lauren Groth, No. 47413 
Hutchinson Black & Cook, LLC 
921 Walnut Street, Suite 200 
Boulder, CO 80302 

clune @hbcboulder.com 

groth @hbcboulder.com 
Attorneys for Plaintiffs 


Michael Brent Case 

M. Johnathan Koonce 

Semple Farrington Everall & Case, P.C. 
1120 Lincoln Street, Suite 1308 
Denver, CO 80203 

bcase @semplelaw.com 

jkoonce @ semplelaw.com 

Attorneys for Defendant 

Boulder Valley School District 


s/Ashley Hernandez-Schlagel 
Ashley Hernandez-Schlagel 


Marni Nathan Kloster 

NATHAN DUMM & MAYER P.C. 
7900 E. Union Avenue, Suite 600 
Denver, CO 80237-2776 
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AO 399 (01/09) Waiver of the Service of Summons 


UNITED STATES DISTRICT COURT 


for the 
District of Colorado 
JANE DOE and JANE ROE ) 
Plaintiff ) 
Vv. ) Civil Action No. 1:21-cv-02133-SKC 
BOULDER VALLEY SCHOOL DISTRICT, et al. ) 
Defendant ) 


WAIVER OF THE SERVICE OF SUMMONS 


To: John Clune 
(Name of the plaintiff's attorney or unrepresented plaintiff) 


I have received your request to waive service of a summons in this action along with a copy of the complaint, 
two copies of this waiver form, and a prepaid means of returning one signed copy of the form to you. 


1, or the entity I represent, agree to save the expense of serving a summons and complaint in this case. 


I understand that I, or the entity 1 represent, will keep all defenses or objections to the lawsuit, the court’s 
jurisdiction, and the venue of the action, but that I waive any objections to the absence of a summons or of service. 


I also understand that I, or the entity I represent, must file and serve an answer or a motion under Rule 12 within 
60 days from 08/09/2021 , the date when this request was sent (or 90 days if it was sent outside the 
United States). If] fail to do so, a default judgment will be entered against me or the entity I represent. 


Date: 08/25/2024, 7 mae s oe ee eee 
Signature of the attorites Inrepresented party 
oatnngeyeene Donald Stensrud sete eevee eevwneeee,Marni Nathan Kloster 
Printed name of party waiving service of summons Printed name 


Nathan Dumm & Mayer P.C. 
7900 E. Union Ave., Suite 600 
_ Denver, CO 80237 — 


Address 


mkloster@ndm-law.com 


E-mail address 


(303) 691-3737 


Telephone number 


Duty to Avoid Unnecessary Expenses of Serving a Summons 


Rule 4 of the Federal Rules of Civil Procedure requires certain defendants to cooperate in saving unnecessary expenses of serving a summons 
and complaint. A defendant who is located in the United States and who fails to return a signed waiver of service requested by a plaintiff located in 
the United States will be required to pay the expenses of service, unless the defendant shows good cause for the failure. 


“Good cause” does nor include a belief that the lawsuit is groundless, or that it has been brought in an improper venue. or that the court has 
no jurisdiction over this matter or over the defendant or the defendant's property. 


If the waiver is signed and returned, you can still make these and all other defenses and objections. but you cannot object to the absence of 
a summons or of service. 


If you waive service, then you must, within the time specified on the waiver form, serve an answer or a motion under Rule 12 on the plaintiff 
and file a copy with the court. By signing and returning the waiver form, you are allowed more time to respond than if'a summons had been served. 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLORADO 


Civil Action No. 21-cv-2133 
JANE DOE and 

JANE ROE 

Plaintiffs, 


Vv. 


BOULDER VALLEY SCHOOL DISTRICT; and 
DONALD STENSRUD, in his individual capacity. 


Defendants. 


MOTION FOR LEAVE TO PROCEED USING PSEUDONYMS 


Plaintiffs Jane Doe (“Ms. Doe’) and Jane Roe (“Ms. Roe’’) (collectively “Plaintiffs’’), by 
and through the undersigned counsel, hereby request leave for Plaintiffs to proceed under 
pseudonyms but without restricting the public’s access to the Court’s docket. 

D.C. Colo. L.R. 7.1(a) Conferral 

On August 8, 2021, counsel for Plaintiffs filed a Certificate of D.C. Colo. L.R. 7.1(A) 
Conferral [8] indicating that Defendants did not oppose Plaintiffs’ Motion. 

Since that time, Defendants’ hired new counsel. Plaintiffs have conferred with 
Defendants’ new counsel who similarly do not oppose this motion and the parties have further 
agreed to use pseudonyms for all persons who were minors at Fairview High School during the 
events in question. 

BACKGROUND 

Filed concurrently herewith is Plaintiffs’ Complaint with Jury Demand, with pseudonyms 

for Ms. Doe, Ms. Roe, and all other students referenced in the relevant facts. As outlined therein, 


Clause of the Fourteenth Amendment, 42 U.S.C. § 1983, and Title IX of the Educational 
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Amendments of 1972, 20 U.S.C. § 1681(a). All discriminatory conduct alleged occurred in the 
public high school setting. 

Ms. Doe and Ms. Roe were both raped by Mr. Smith, another student at Fairview High 
School (Fairview), a school in the Boulder Valley School District. Ms. Doe was also subjected 
to significant harassment and a hostile educational environment after reporting her rape. Both 
Ms. Doe and Ms. Roe suffered emotional distress and mental health issues as a result of the 
trauma that they experienced. At the time of the events in question, both Ms. Doe and Ms. Roe 
were minors. 

This action alleges that the Defendants violated Plaintiffs’ rights by failing to comply 
with their responsibilities under Title IX, perpetuating an official policy of deliberate 
indifference to sexual harassment and sexual abuse at Fairview, failing to appropriately train 
students and staff regarding sexual misconduct, consent and Title IX, and consciously 
acquiescing in the sexual harassment that female students experienced at Fairview. 

Defendants have been made aware of the identities of both Plaintiffs and the Complaint 
also uses a pseudonym to identify the assailant. 

LEGAL STANDARD 

F.R.C.P. 10(a) generally requires that each party to a lawsuit be named in the Complaint. 
However, the Court may order a departure from that rule and permit the case to proceed using 
pseudonyms in lieu of Plaintiffs’ actual names. See, e.g., M.M. v. Zavaras, 139 F.3d 798, 802 
(10th Cir. 1998). 

In weighing whether such an Order is warranted, the Court considers whether the 
Plaintiffs have substantial privacy rights that outweigh the presumption of openness in judicial 


proceedings. See Doe v. Boulder Valley School Dist. No. RE-2, 2011 WL 3820781 at *1 (Aug. 
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30, 2011) (noting that presumption that judicial records be available to public may be sealed if 
the public’s right of access is outweighed by interests that favor nondisclosure). 

Likewise, D.C. Colo. L.R. 7.2(a), permits the sealing of information only upon a show of 
compelling reasons, based upon: (1) the nature of the material or the proceeding at issue; (2) the 
private interest that, when weighed against the qualified right or presumption of public access to 
court files and proceedings, warrants the relief sought; (3) the clearly defined and serious injury 
that would result if the relief sought is not granted; and (4) why a less restrictive alternative to 
the relief sought is not practicable or would not adequately protect the interest in question (e.g., 
redaction, summarization, limited sealing of exhibits or portions of exhibits). 

The Tenth Circuit has also recognized three “exceptional” circumstances in which 
permitting a party to proceed under pseudonym is appropriate: (1) “cases involving matters of a 
highly sensitive and personal nature,” (2) cases involving a “real danger of physical harm,” or (3) 
“where the injury litigated against would be incurred as a result of the disclosure of the plaintiff’s 
identity.” Doe v. Berkshire Ins. Co. of Am., 2020 WL 3429152 at *1 (D. Colo. June 2020) 
(quoting Femedeer v. Haun, 227 F.3d 1244, 1246 (10 Cir. 2000). 

ARGUMENT 

Plaintiffs respectfully submit that each of the tests outlined above, including the specific 
factors outlined in Local Rule 7.2C are met here. 

This case arises from the repeated sexual misconduct of a Fairview student, including his 
assaults of both Ms. Doe and Ms. Roe. The student, Mr. Smith, is currently facing criminal 
charges as a result of his misconduct, but the case is being prosecuted as a juvenile matter, which 
will limit public access to the identity of the individuals involved. As a result, the public is not 


currently aware that Ms. Roe and Ms. Doe have been identified as victims in those proceedings. 
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Plaintiffs therefore retain a very strong interest in withholding their identity to prevent any 
additional psychological trauma beyond that already sustained as a result of the rapes they 
experienced. 

As detailed in the Complaint filed contemporaneously with this motion, Ms. Doe has also 
experienced significant harassment and retaliation as a result of her decision to report her rape, 
which forced her to leave Fairview and continues to have a significant impact on her educational 
pursuits. Requiring her to disclose her name publicly in order to move forward with these 
proceedings unnecessarily risks further retraumatization and harassment. 

As in Doe, the possible injury to Plaintiffs’ privacy interests is far greater than potential 
“embarrassment” or “harm to reputation.” See Doe at *2 (citing M.M. v. Zavaras, 139 F.3d at 
803). The release of her identity in this action may significantly exacerbate the distress and 
emotional hardship she has already suffered as a result of the sexual misconduct by Mr. Smith. 
The emotional trauma that Plaintiffs have already experienced has resulted in anxiety, panic 
attacks, depression, and suicidal ideations. Further disclosure of their identities in the public 
domain will only result in further revictimization. 

While Plaintiffs have made a few, limited statements to those who already know some 
information about this matter, the litigation will undoubtedly raise many more intimate and 
private details surrounding Plaintiffs, who were minors at the time the conduct occurred. This 
case may also generate media publicity, and Plaintiffs may, if their identity is disclosed in this 
proceeding, be subjected to even great stereotyping and stigmatization for sexual assaults they 
suffered. 

Given the highly sensitive and personal nature of the misconduct that has occurred and 


the harassment and retaliation that victims of sexual assault and harassment routinely experience, 
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courts in similar circumstances have routinely permitted plaintiffs asserting Title IX claims 
against schools to proceed anonymously. Doe v. Brighton Sch. Dist. 27J, 2019 WL 1573301 at 
*1 (D. Colo. Apr. 11, 2019) (collecting cases where courts in the Tenth Circuit “have permitted 
plaintiffs who are allegedly victims of sexual assault or harassment, and where appropriate their 
parents, to proceed anonymously”); see also Roe v. Minguela, 2018 WL 4148261 at *11 (D. 
Colo. Aug. 30, 2018); M.T. v. Olathe Pub. Sch. USD 233, 2018 WL 806210 at *3 *(D. Kan. Feb. 
9, 2018) (finding that “the real potential for additional psychological harm” outweighed the 
public interest in disclosure of the names of a sexual assault victim); Lindsey v. Dayton—Hudson 


Corp., 592 F.2d 1118, 1125 (0th Cir.1979) (acknowledging the use of pseudonyms when cases 


present intensely personal issues, including abortion, birth control, and the welfare of abandoned 


or illegitimate children); Doe v. Blue Cross & Blue Shield United of Wis., 112 F.3d 869, 872 (7th 


Cir.1997) (noting that fictitious names are permitted to protect the privacy of children, rape 


victims and other vulnerable parties); Roe v. St. Louis Univ., 2009 WL 910738, at *5 (E.D.Mo. 


Apr.2, 2009) (same). 

Finally, while Plaintiff's use pseudonyms to protect their own identities in this case, the 
use of pseudonyms also allows for documents in this case to be publicly filed. Thus, while public 
access to their individual names may be limited, the public’s knowledge as to what is alleged to 
occurred and what happened at Fairview will not be restricted and the public’s interest in the 


general proceedings will be maintained. 


CONCLUSION 
For all of the reasons, Plaintiffs respectfully request that the Court grant this Motion and 


permit them to proceed anonymously in this proceeding. 
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Dated: August 31, 2021. 


Respectfully submitted, 


By: /s/ Lauren Groth 

John Clune, No. 27684 

Lauren Groth, No. 47413 

HUTCHINSON BLACK AND COOK, LLC 
921 Walnut Street, Suite 200 

Boulder, CO 80302 

(303) 442-6514 

clune @hbcboulder.com 

groth @ hbcboulder.com 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLORADO 


Civil Action No. 1:21 -cv- 02133 - SKC 


JANE DOE and JANE ROE 


Plaintiff(s), 
V. 


BOULDER VALLEY SCHOOL DISTRICT; and 
DONALD STENSRUD, in his individual capacity, 


Defendant(s). 


ELECTION CONCERNING CONSENT/NON-CONSENT TO 
UNITED STATES MAGISTRATE JUDGE JURISDICTION 
Under 28 U.S.C. § 636(c) and 


(1) D.C.COLO.LCivR 40.1(c) (Assignment of Cases/Direct Assignment to 
Magistrate Judges); 


or 


(2) Fed. R. Civ. P. 73 and D.C.COLO.LCivR 72.2 (Consent Jurisdiction of a 
Magistrate Judge); 


(3) | D.C.COLO.LAPR 72.2 (Consent Jurisdiction of a Magistrate Judge). 
CHECK ONE 
all parties in this civil action CONSENT to have a United States 
magistrate judge conduct all proceedings in this civil action, including trial, and to order 


the entry of a final judgment; 


OR 
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Xx at least one party in this civil action DOES NOT CONSENT to have a 
United States magistrate judge conduct all proceedings in this civil action, including trial, 
and to order the entry of a final judgment. 


Signatures Party Represented Date 
s/ Lauren E. Groth Plaintiffs 10/4/2021 


Print name: Lauren E. Groth 


s/ Holly E. Ortiz Defendant Boulder Valley School District 10/4/2021 
Print name: Holly E. Ortiz 

s/ Marni Nathan Kloster Defendant Donald Stensrud 10/4/2021 
Print name: Marni Nathan Kloster 


NOTE: You are directed to confer with all parties in this action and execute and file 
with the Court this Election Concerning Consent/Non-Consent to United 
States Magistrate Judge Jurisdiction, indicating either the unanimous 
consent of the parties or that at least one party has declined to consent, at 
the earlier of (1) no later than seven days before the scheduling conference, 
if any; or (2) 45 days after the filing of the first response, other than an 
answer, to the operative complaint. All parties must either consent to the 
exercise of magistrate judge jurisdiction, or any party may decline to 
consent. In either event, filing of the Election Concerning 
Consent/Non-Consent to United States Magistrate Judge Jurisdiction 
is mandatory, indicating either the unanimous consent of the parties or that 
at least one party has declined to consent. 
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UNITED STATES DISTRICT COURT 
DISTRICT OF COLORADO 
Byron G. Rogers United States Courthouse 
1929 Stout Street, Room C450 
Denver, Colorado 80294 


LEWIS T. BABCOCK 303-844-2527 
Judge 


October 5, 2021 


TO: Jeffrey Colwell, Clerk 
FROM: Judge Babcock s/LTB 
RE: Civil Action No. 21-cv-02133 


Doe, et al v. Boulder Valley School District, et al 


Exercising my prerogative as a senior judge, | request that this case be reassigned. 


LTB/jp 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLORADO 


Civil Action No. 1:21-CV-02133-RMR-SKC 
JANE DOE and 

JANE ROE, 

Plaintiffs, 

V. 

BOULDER VALLEY SCHOOL DISTRICT; and 


DONALD STENSRUD, in his individual capacity 
Defendants. 


DEFENDANT DONALD STENSRUD’S ANSWER AND JURY DEMAND 


This Defendant, Donald Stensrud, by and through his attorneys Marni Nathan Kloster and 
Ashley Hernandez-Schlagel at Nathan Dumm & Mayer, P.C., appearing separately from the 
other named Defendant, hereby submits the following Answer and Jury Demand: 

1. With reference to the allegations contained in paragraph 1 of Plaintiffs’ 
Complaint, upon information and belief, this Defendant admits Jane Doe’s (“Doe’’) age and that 
a tolling agreement, which speaks for itself, was executed. This Defendant is currently 
uniformed as to any remaining allegations contained in this paragraph and, therefore, at this time, 
denies the same. 

2. With reference to the allegations contained in paragraph 2 of Plaintiffs’ 
Complaint, upon information and belief, this Defendant admits Jane Roe’s (“Roe”) age. This 
Defendant is currently uniformed as to any remaining allegations contained in this paragraph 


and, therefore, at this time, denies the same. 
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ae With reference to the allegations contained in paragraph 3 of Plaintiffs’ 
Complaint, this Defendant avers that the allegations contained in this paragraph are not directed 
against him and seek an impermissible legal conclusion and, therefore, no response is required. 
To the extent a response is required, this Defendant admits that BVSD is a public school District 
and that Fairview is one of the schools within the District. This Defendant further avers that 
Title IX speaks for itself. Finally, this Defendant is currently uniformed as to any remaining 
allegations contained in this paragraph and, therefore, at this time, denies the same. 

4. With reference to the allegations contained in paragraph 4 of Plaintiffs’ 
Complaint, this Defendant admits that he is a Colorado resident and at certain times the Principal 
of Fairview and an employee of BVSD. 

ot With reference to the allegations contained in paragraph 5 of Plaintiffs’ 
Complaint, this Defendant does not dispute jurisdiction assuming a cognizable federal claim 
exists. 

6. With reference to the allegations contained in paragraph 6 of Plaintiffs’ 
Complaint, this Defendant does not dispute venue. 

cf With reference to the allegations contained in paragraph 7 of Plaintiffs’ 
Complaint, this Defendant avers the allegations are prefatory in nature and, therefore, no 
response is required. To the extent a response is required, this Defendant denies the allegations 
contained therein. 

8. With reference to the allegations contained in paragraph 8 of Plaintiffs’ 


Complaint, this Defendant avers the allegations are prefatory in nature and, therefore, no 
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response is required. To the extent a response is required, this Defendant denies the allegations 
contained therein. 

2. With reference to the allegations contained in paragraph 9 of Plaintiffs’ 
Complaint, this Defendant avers the allegations are prefatory in nature and, therefore, no 
response is required. To the extent a response is required, this Defendant avers that Tile IX 
speaks for itself and denies any remaining allegations contained in this paragraph. 

10. With reference to the allegations contained in paragraph 10 of Plaintiffs’ 
Complaint, this Defendant avers the allegations are prefatory in nature and, therefore, no 
response is required. To the extent a response is required, this Defendant avers that Tile IX 
speaks for itself and denies any remaining allegations contained in this paragraph. 

Hil. With reference to the allegations contained in paragraph 11 of Plaintiffs’ 
Complaint, this Defendant avers the allegations are prefatory in nature and, therefore, no 
response is required. To the extent a response is required this Defendant avers that Tile IX 
speaks for itself and denies any remaining allegations contained in this paragraph. 

lips With reference to the allegations contained in paragraph 12 of Plaintiffs’ 
Complaint, this Defendant avers the allegations are prefatory in nature and, therefore, no 
response is required. To the extent a response is required, this Defendant avers that Tile IX 
speaks for itself and denies any remaining allegations contained in this paragraph. 

13. With reference to the allegations contained in paragraph 13 of Plaintiffs’ 
Complaint, this Defendant avers the allegations are prefatory in nature and, therefore, no 
response is required. To the extent a response is required, this Defendant avers that Tile IX 


speaks for itself and denies any remaining allegations contained in this paragraph. 
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14. With reference to the allegations contained in paragraph 14 of Plaintiffs’ 
Complaint, this Defendant avers the allegations are prefatory in nature and, therefore, no 
response is required. To the extent a response is required, this Defendant avers that Tile IX 
speaks for itself and denies any remaining allegations contained in this paragraph. 

LS; With reference to the allegations contained in paragraph 15 of Plaintiffs’ 
Complaint, this Defendant avers the allegations are prefatory in nature and, therefore, no 
response is required. To the extent a response is required, this Defendant denies the allegations 
to the extent any are directed at him. 

16. With reference to the allegations contained in paragraph 16 of Plaintiffs’ 
Complaint, this Defendant avers the allegations are prefatory in nature and, therefore, no 
response is required. To the extent a response is required, this Defendant denies the allegations 
to the extent any are directed at him. 

iy, With reference to the allegations contained in paragraph 17 of Plaintiffs’ 
Complaint, this Defendant avers the allegations are prefatory in nature and, therefore, no 
response is required. To the extent a response is required, this Defendant denies the allegations 
to the extent any are directed at him. 

Ls, With reference to the allegations contained in paragraph 18 of Plaintiffs’ 
Complaint, upon information and belief and learned later, this Defendant admits a no contact 
agreement may have been prepared by Mr. Lefebvre as to an unrelated situation. This Defendant 
is currently uninformed as to any remaining allegations contained in this paragraph and 


therefore, at this time, denies the same. 
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19. With reference to the allegations contained in paragraph 19 of Plaintiffs’ 
Complaint, upon information and belief, this Defendant avers that any criminal charges were 
dropped. 

20. With reference to the allegations contained in paragraph 20 of Plaintiffs’ 
Complaint, this Defendant avers the allegations are prefatory in nature and, therefore, no 
response is required. To the extent a response is required, this Defendant denies the allegations 
to the extent any are directed at him. 

21, With reference to the allegations contained in paragraph 21 of Plaintiffs’ 
Complaint, this Defendant avers the allegations are prefatory in nature and, therefore, no 
response is required. To the extent a response is required, this Defendant denies the allegations 
to the extent any are directed at him. 

22. This Defendant denies the allegations contained in this paragraph. 

ye With reference to the allegations contained in paragraph 23 of Plaintiffs’ 
Complaint, this Defendant avers the allegations are prefatory in nature and, therefore, no 
response is required. To the extent a response is required, this Defendant denies the allegations 
to the extent any are directed at him. 

24. With reference to the allegations contained in paragraph 24 of Plaintiffs’ 
Complaint, this Defendant lacks knowledge as to what is being referenced and therefore, at this 
time, denies the same. 

25; With reference to the allegations contained in paragraph 25 of Plaintiffs’ 


Complaint, this Defendant avers that any investigation speaks for itself, although this Defendant 
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denies any wrongdoing and has insufficient information to admit or deny the allegations 
contained in this paragraph. 

26. This Defendant denies the allegations contained in this paragraph. 

pap With reference to the allegations contained in paragraph 27 of Plaintiffs’ 
Complaint, this Defendant avers that any investigation speaks for itself, denies any wrongdoing 
and avers that the allegations are cherry-picked and taken out of context. 

26. With reference to the allegations contained in paragraph 28 of Plaintiffs’ 
Complaint, this Defendant avers that any investigation speaks for itself, denies any wrongdoing 
and denies that this Defendant harassed or accused her of lying in any respect. This Defendant 
currently has insufficient information to admit or deny the remaining allegations contained in 
this paragraph and, therefore, at this time, denies the same. 

20, With reference to the allegations contained in paragraph 29 of Plaintiffs’ 
Complaint, this Defendant avers that any investigation speaks for itself, denies any wrongdoing, 
and denies that he has ever bullied or belittled staff. This Defendant currently has insufficient 
information to admit or deny the remaining allegations contained in this paragraph and, 
therefore, at this time, denies the same. 

30. With reference to the allegations contained in paragraph 30 of Plaintiffs’ 
Complaint, this Defendant denies that he engaged in any policy of deliberate indifference or that 
any of his actions contributed to any of the events alleged by the Plaintiffs. This Defendant avers 
that legal standards concerning training speak for themselves, and denies any further allegations 


in this paragraph directed towards him. 
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31, With reference to the allegations contained in paragraph 31 of Plaintiffs’ 
Complaint, this Defendant avers this allegation is not directed toward him and, therefore no 
response is required. To the extent a response is required, this Defendant denies the allegations 
as written. 

32s With reference to the allegations contained in paragraph 32 of Plaintiffs’ 
Complaint, this Defendant denies the allegations to the extent any are directed at him. 

33. With reference to the allegations contained in paragraph 33 of Plaintiffs’ 
Complaint, this Defendant denies any allegations that he did not act appropriately when he 
received a report of sexual assault, but currently has insufficient information to admit or deny the 
remaining allegations contained therein and, therefore, at this time, denies the same. 

34. With reference to the allegations contained in paragraph 3 of Plaintiffs’ 
Complaint, this Defendant avers this allegation is not directed toward him and, therefore no 
response is required. To the extent a response is required, this Defendant denies the allegations 
as written. 

35. With reference to the allegations contained in paragraph 35 of Plaintiffs’ 
Complaint, this Defendant avers this allegation is not directed toward him and, therefore no 
response is required. To the extent a response is required, this Defendant denies the allegations 
as written. 

36. With reference to the allegations contained in paragraph 36 of Plaintiffs’ 
Complaint, this Defendant denies the allegations contained therein. 

Sis With reference to the allegations contained in paragraph 37 of Plaintiffs’ 


Complaint, this Defendant admits that Doe and Roe were students at Fairview during the 2016- 
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17 school year with Doe being a sophomore and Roe a freshman and, thus, both minors. Any 
remaining allegations contained in this paragraph are denied. 

38. With reference to the allegations contained in paragraph 38 of Plaintiffs’ 
Complaint, this Defendant admits that Mr. Smith (“Smith”) was a sophomore at Fairview during 
the 2016-17 school year, that he was on the lacrosse team, was a member of student counsel, and 
had been his freshman class president. Any remaining allegations contained in this paragraph 
are denied. 

39. With reference to the allegations contained in paragraph 39 of Plaintiffs’ 
Complaint, this Defendant admits that based upon information later alleged by Doe, Doe stated 
that she and Smith began dating in the spring of 2016. This Defendant is currently uninformed 
as to the details and therefore, at this time, denies any remaining allegations contained in this 
paragraph. 

40. With reference to the allegations contained in paragraph 40 of Plaintiffs’ 
Complaint, this Defendant admits that based upon information later alleged by Doe, Doe has 
stated that she and Smith attended a party in or about October 2016 off of school property, and 
that during the party Smith made Doe engage in oral and vaginal sex. This Defendant is 
currently uninformed as to the details of the events alleged, or the consistency and/or accuracy of 
such allegations and, therefore, at this time, denies the remaining allegations contained in this 
paragraph. 

41. With reference to the allegations contained in paragraph 41 of Plaintiffs’ 
Complaint, this Defendant admits that based upon information later alleged by Doe, Doe left the 


party sometime after the alleged assault with a friend whose mother had come to pick them up. 
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This Defendant is currently uniformed as to the additional details alleged, or the consistency 
and/or accuracy of such allegations and, therefore, at this time, denies the same. 

42. With reference to the allegations contained in paragraph 42 of Plaintiffs’ 
Complaint, this Defendant admits that based upon information later alleged by Doe, Doe left the 
party sometime after the alleged assault with a friend whose mother had come to pick them up. 
This Defendant is currently uniformed as to the additional details alleged, or the consistency 
and/or accuracy of such allegations and, therefore, at this time, denies the same. 

43. With reference to the allegations contained in paragraph 43 of Plaintiffs’ 
Complaint, this Defendant admits that Doe did not tell her parents about the alleged assault after 
it happened. This Defendant is currently uninformed as to the remaining allegations contained in 
this paragraph and, therefore, at this time denies the same. 

44. With reference to the allegations contained in paragraph 44 of Plaintiffs’ 
Complaint, this Defendant denies that he was provided with or heard any information regarding 
the alleged assault until on or about May 17, 2017. This Defendant is currently uninformed as to 
the remaining allegations contained in this paragraph and, therefore, at this time denies the same. 

45. With reference to the allegations contained in paragraph 45 of Plaintiffs’ 
Complaint, this Defendant denies that he was provided with or heard any information regarding 
the alleged assault or any alleged harassment Doe claims to have experienced at school until on 
or about May 17, 2017. This Defendant is currently uninformed as to the additional details 
alleged and, therefore, at this time, denies the same. 

46. With reference to the allegations contained in paragraph 46 of Plaintiffs’ 


Complaint, upon information and belief as a result of information provided well after the fact, 
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this Defendant admits that Doe met with Jamie Smalley, who was not a school employee at the 
time, in or about November 2016 and stated that she had been raped at an off campus party, that 
she would not disclose the identity of the individual, and that she did not want to take further 
action. This Defendant also admits, upon information and belief, and again based upon 
information provided well after the fact, that Ms. Smalley was a mandatory reporter and reported 
the limited information provided to her to a police officer. This Defendant further admits that 
any police report speaks for itself, although this Defendant does not have knowledge of the 
veracity of any information therein. This Defendant is currently uninformed as to the remaining 
allegations contained in this paragraph and, therefore, at this time, denies the same. 

47. With reference to the allegations contained in paragraph 47 of Plaintiffs’ 
Complaint, upon information and belief based upon information provided well after the fact, this 
Defendant admits that an additional meeting between Ms. Smalley and Doe occurred and that 
Doe did speak with a police officer wherein she indicated she did not want to pursue the matter 
nor would provide the name of her assailant. This Defendant denies the remaining allegations 
contained in this paragraph. 

48. With reference to the allegations contained in paragraph 48 of Plaintiffs’ 
Complaint, upon information and belief based upon information provided well after the fact, this 
Defendant admits that a meeting involving Ms. Smalley, Doe and her mother occurred, that they 
subsequently met with Officer Nicholas regarding the alleged assault, but deny that either Doe or 
her mother would release the identity of the alleged assailant. This Defendant denies the 


remaining allegations contained in this paragraph. 
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49. With reference to the allegations contained in paragraph 49 of Plaintiffs’ 
Complaint, this Defendant avers that BVSD policy JLF-R speaks for itself, but denies either Ms. 
Smalley or Officer Nicholas were employees of Fairview, or that any alleged assault on Doe was 
reported to him at that time. 

50. With reference to the allegations contained in paragraph 50 of Plaintiffs’ 
Complaint, this Defendant is currently uninformed and, therefore, at this time, denies the same. 

51. With reference to the allegations contained in paragraph 51 of Plaintiffs’ 
Complaint, this Defendant is currently uninformed and, therefore, at this time, denies the same. 

a2. With reference to the allegations contained in paragraph 52 of Plaintiffs’ 
Complaint, this Defendant denies any allegations directed at him or any wrongdoing. 

53. With reference to the allegations contained in paragraph 53 of Plaintiffs’ 
Complaint, upon information and belief based upon information provided well after the fact, this 
Defendant admits that a rap was apparently made by Smith and posted on RapChat, which 
speaks for itself. This Defendant is currently uninformed as to the remaining allegations and 
therefore, at this time, denies the same. 

54. With reference to the allegations contained in paragraph 54 of Plaintiffs’ 
Complaint, this Defendant is currently uninformed as to the allegations contained therein and, 
therefore, at this time, denies the same. 

55. With reference to the allegations contained in paragraph 55 of Plaintiffs’ 
Complaint, upon information and belief based upon information provided well after the fact, this 


Defendant admits that there was an exchange between Doe and Smith via SnapChat of which 
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any screen shots speak for themselves. This Defendant denies any remaining allegations 
contained in this paragraph. 

56. With reference to the allegations contained in paragraph 56 of Plaintiffs’ 
Complaint, this Defendant, upon information and belief based on information provided well after 
the fact, admits that Ms. Doe apparently shared the SnapChat exchange with Ms. Smalley. This 
Defendant denies that Doe’s parents emailed him in or around December 2016 regarding the 
alleged challenges Doe was facing or her struggles at school, denies that he was advised of these 
circumstances from anyone else employed at Fairview, and denies that Ms. Smalley advised him 
or could advise him, given she was not employed with the school, of any emails and/or concerns 
from Doe’s parents. 

cee With reference to the allegations contained in paragraph 57 of Plaintiffs’ 
Complaint, this Defendant is currently uninformed as no such concerns were reported to him at 
the time and therefore, at this time, denies the same. 

58. With reference to the allegations contained in paragraph 58 of Plaintiffs’ 
Complaint, this Defendant is currently uninformed as no such concerns were reported to him at 
the time and therefore, at this time, denies the same. 

59. With reference to the allegations contained in paragraph 59 of Plaintiffs’ 
Complaint, this Defendant is currently uninformed as no such concerns were reported to him at 
the time and, therefore, at this time denies the same. 

60. With reference to the allegations contained in paragraph 60 of Plaintiffs’ 
Complaint, this Defendant is currently uninformed as no such concerns were reported to him at 


the time and, therefore, at this time denies the same. 
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61. With reference to the allegations contained in paragraph 61 of Plaintiffs’ 
Complaint, this Defendant is currently uninformed as no such concerns were reported to him at 
the time and, therefore, at this time denies the same. 

62. With reference to the allegations contained in paragraph 62 of Plaintiffs’ 
Complaint, this Defendant denies the allegations contained therein. 

63. With reference to the allegations contained in paragraph 63 of Plaintiffs’ 
Complaint, this Defendant denies that any report was made to school officials as alleged, and so 
no investigation could have occurred. 

64. With reference to the allegations contained in paragraph 64 of Plaintiffs’ 
Complaint, this Defendant denies the allegations contained therein. 

65. With reference to the allegations contained in paragraph 65 of Plaintiffs’ 
Complaint, this Defendant denies that any report was made to school officials as alleged, or that 
nothing would have been done had a report been made. This Defendant also denies that as of 
March 2017 he had been provided any information regarding Doe’s alleged sexual assault. This 
Defendant is currently uninformed as to the remaining allegations contained in this paragraph 
and, therefore, at this time, denies the same. 

66. With reference to the allegations contained in paragraph 66 of Plaintiffs’ 
Complaint, this Defendant denies that in mid-April 2017 any report of sexual assault regarding 
Student A had been made to him or that he had been provided any information regarding such a 
report. 

67. With reference to the allegations contained in paragraph 67 of Plaintiffs’ 


Complaint, this Defendant denies that any report was made to school officials as alleged, that at 
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that time, he had never been informed of any alleged hostile environment at school because of 
the alleged sexual assaults, and so no investigation could have been conducted at that time. 

68. With reference to the allegations contained in paragraph 68 of Plaintiffs’ 
Complaint, this Defendant denies that he was made aware of the sexual assault allegations as 
alleged. This Defendant is currently uninformed as to the remaining allegations contained in this 
paragraph and, therefore, at this time, denies the same. 

69. With reference to the allegations contained in paragraph 69 of Plaintiffs’ 
Complaint, this Defendant is currently uninformed as no such concerns were reported to him at 
the time and therefore, at this time, denies the same. 

70. With reference to the allegations contained in paragraph 70 of Plaintiffs’ 
Complaint, upon information and belief based upon information provided well after February 
2017, this Defendant admits that he was notified that someone had created an Instagram account 
which apparently contained memes with Smith’s face and that such memes speak for themselves. 
This Defendant is currently uninformed as to the remaining allegations contained in this 
paragraph and therefore, at this time, denies the same. 

rae With reference to the allegations contained in paragraph 71 of Plaintiffs’ 
Complaint, this Defendant denies that he was made aware of any memes with Doe’s face or 
identifying her as one of Smith’s victims. This Defendant is currently uninformed as to whether 
those memes exist or existed and, therefore, at this time denies the same. 

72. With reference to the allegations contained in paragraph 72 of Plaintiffs’ 


Complaint, this Defendant is currently uninformed and therefore, at this time, denies the same. 
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fG2 With reference to the allegations contained in paragraph 73 of Plaintiffs’ 
Complaint, this Defendant denies that Doe was not provided appropriate support and resources, 
but is currently uninformed as to the remaining allegations contained in this paragraph as no such 
concerns were reported to him at the time and therefore, at this time, denies the same. 

74. With reference to the allegations contained in paragraph 74 of Plaintiffs’ 
Complaint, this Defendant admits that a “safe-2-tell” report was made in or about April 2017 
about alleged criminal activity. This Defendant also admits that thereafter Assistant Principal 
Sutter conducted interviews, including of Mr. Smith, about the Instagram account and that it was 
taken down. This Defendant denies that there were reports of rape referenced in the Instagram 
account, and that the creator of the account provided a written statement to Assistant Principal 
Sutter denying anyone was raped. 

75. With reference to the allegations contained in paragraph 75 of Plaintiffs’ 
Complaint, this Defendant admits that the Instagram account was finally accessed and was 
reported to the police. 

76. With reference to the allegations contained in paragraph 76 of Plaintiffs’ 
Complaint, this Defendant admits that Smith may have attended classes at Fairview, including 
Student Council class, for the remaining 2 days of school and 4 days of finals at the end of the 
2017 school year and avers that the lacrosse season was over by this point. Any remaining 
allegations contained in this paragraph are denied. 

The With reference to the allegations contained in paragraph 77 of Plaintiffs’ 


Complaint, this Defendant is currently uninformed and therefore, at this time, denies the same. 
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78. With reference to the allegations contained in paragraph 78 of Plaintiffs’ 
Complaint, this Defendant is currently uninformed and therefore, at this time, denies the same. 

79. With reference to the allegations contained in paragraph 79 of Plaintiffs’ 
Complaint, this Defendant admits that he met with Doe’s parents after being made aware of 
hearsay regarding Doe’s allegations. Any remaining allegations contained in this paragraph are 
denied. 

80. With reference to the allegations contained in paragraph 80 of Plaintiffs’ 
Complaint, this Defendant admits that during the meeting with Doe and her parents and 
discussed options with them. This Defendant denies the remaining allegations contained in this 
paragraph. 

81. With reference to the allegations contained in paragraph 81 of Plaintiffs’ 
Complaint, this Defendant admits that he agreed to freeze Doe’s grades, for Doe to not have to 
take finals, granted her request to stay home from school for the remainder of the 2 school days 
and 4 days of finals for the semester, among other actions, and that Smith may have attended 
Fairview for the remaining 2 days of school and 4 days of finals that semester. This Defendant 
denies any remaining allegations contained in this paragraph. 

82. With reference to the allegations contained in paragraph 82 of Plaintiffs’ 
Complaint, upon information and belief, this Defendant admits that Doe sought a restraining 
order regarding Smith. This Defendant is uninformed as to any remaining allegations contained 
in this paragraph and therefore, at this time, denies the same. 

83. With reference to the allegations contained in paragraph 84 of Plaintiffs’ 


Complaint, this Defendant denies that he has any information that former Dean Lefebvre had 
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ever been informed regarding Student A’s allegations. This Defendant is currently uninformed 
as to the remaining allegations contained in this paragraph and, therefore, at this time, denies the 
same. 

84. With reference to the allegations contained in paragraph 84 of Plaintiffs’ 
Complaint, upon information and belief, this Defendant admits that Doe sought a restraining 
order regarding Smith and testified on or about May 19, 2017 regarding her allegations. This 
Defendant is uninformed as to any remaining allegations contained in this paragraph and 
therefore, at this time, denies the same. 

85. With reference to the allegations contained in paragraph 85 of Plaintiffs’ 
Complaint, upon information and belief, this Defendant admits that Doe received a restraining 
order regarding Smith of which the particulars speak for themselves. 

86. With reference to the allegations contained in paragraph 86 of Plaintiffs’ 
Complaint, this Defendant admits he took action as requested by Doe’s parents, including 
freezing Doe’s grades and permitting her to stay home. This Defendant denies any remaining 
allegations contained in this paragraph. 

Bi. With reference to the allegations contained in paragraph 87 of Plaintiffs’ 
Complaint, this Defendant admits that per Doe’s request, she did not return to Fairview for the 
remaining 2 school days and 4 days of finals for the 2017 semester. 

88. This Defendant denies any allegations directed against him in this paragraph. 

89. With reference to the allegations contained in paragraph 89 of Plaintiffs’ 


Complaint, this Defendant denies the allegations as it pertains to any alleged conduct by him. 
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90. With reference to the allegations contained in paragraph 90 of Plaintiffs’ 
Complaint, upon information and belief, this Defendant admits that Doe’s Temporary 
Restraining Order was extended. This Defendant currently is uninformed as to the remaining 
allegations contained in this paragraph and, therefore, denies the same. 

91. With reference to the allegations contained in paragraph 91 of Plaintiffs’ 
Complaint, this Defendant denies withholding any information or engaging in any wrongdoing 
and any remaining allegations contained in this paragraph. 

92. With reference to the allegations contained in paragraph 92 of Plaintiffs’ 
Complaint, this Defendant admits that he did not have final authority as to whether Smith would 
be permitted to return to school. This Defendant denies that he withheld information or failed to 
provide guidance, and denies any other allegations contained in this paragraph. 

93. With reference to the allegations contained in paragraph 93 of Plaintiffs’ 
Complaint, this Defendant is currently uninformed and therefore, at this time, denies the same. 

94. With reference to the allegations contained in paragraph 94 of Plaintiffs’ 
Complaint, this Defendant is currently uninformed and therefore, at this time, denies the same. 

95. With reference to the allegations contained in paragraph 92 of Plaintiffs’ 
Complaint, this Defendant admits that he learned Smith was not returning to Fairview for the 
2017-2018 school year, that he may be attending school out of state, and that Doe and her 
parents were informed of those things from Doe’s family and a records request. This Defendant 
denies any remaining allegations directed at him. 

96. With reference to the allegations contained in paragraph 96 of Plaintiffs’ 


Complaint, this Defendant is currently uninformed and therefore, at this time, denies the same. 
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Se With reference to the allegations contained in paragraph 97 of Plaintiffs’ 
Complaint, this Defendant admits that Doe was at Fairview in the fall of 2017, but denies any 
allegation that he failed to take action as to matters of which he was made aware. Any remaining 
allegations directed against this Defendant are denied. 

98. With reference to the allegations contained in paragraph 98 of Plaintiffs’ 
Complaint, this Defendant denies any allegations directed against him and is currently 
uninformed as to any remaining allegations and therefore, at this time, denies the same. 

99. With reference to the allegations contained in paragraph 99 of Plaintiffs’ 
Complaint, this Defendant admits that Doe stopped attending Fairview in or around January 
2018 for purposes of attending a program in Hawaii, but is currently uninformed as to the 
remaining allegations and therefore, at this time, denies the same. 

100. With reference to the allegations contained in paragraph 100 of Plaintiffs’ 
Complaint, this Defendant admits that Doe and her parents asked to re-enroll at Fairview after 
coming back from Hawaii, that she was permitted to do so despite having moved out of the 
school district, and that she graduated on time with a 3.6 grade point average. This Defendant is 
currently uniformed as to the remaining allegations contained in this paragraph and, therefore, at 
this time, denies the same. 

101. With reference to the allegations contained in paragraph 101 of Plaintiffs’ 
Complaint, this Defendant avers that the allegations are not directed against him as no claim 
Title [IX claim is asserted against him and, therefore, no response is required. To the extent a 
response is required, this Defendant either denies or is uninformed any allegations to the extent 


asserted against him. 
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102. With reference to the allegations contained in paragraph 102 of Plaintiffs’ 
Complaint, this Defendant avers that the allegations are not directed against him as no claim is 
asserted against him by Roe and, therefore, no response is required. To the extent a response is 
required, this Defendant denies any allegations to the extent asserted against him. 

103. With reference to the allegations contained in paragraph 103 of Plaintiffs’ 
Complaint, this Defendant avers that the allegations are not directed against him as no claim is 
asserted against him by Roe and, therefore, no response is required. To the extent a response is 
required, this Defendant denies any allegations to the extent asserted against him. 

104. With reference to the allegations contained in paragraph 104 of Plaintiffs’ 
Complaint, this Defendant avers that the allegations are not directed against him as no claim is 
asserted against him by Roe and, therefore, no response is required. To the extent a response is 
required, this Defendant denies any allegations to the extent asserted against him. 

105. With reference to the allegations contained in paragraph 105 of Plaintiffs’ 
Complaint, this Defendant avers that the allegations are not directed against him as no claim is 
asserted against him by Roe and, therefore, no response is required. To the extent a response is 
required, this Defendant denies any allegations to the extent asserted against him. 

106. With reference to the allegations contained in paragraph 106 of Plaintiffs’ 
Complaint, this Defendant avers that the allegations are not directed against him as no claim is 
asserted against him by Roe and, therefore, no response is required. To the extent a response is 
required, this Defendant denies any allegations to the extent asserted against him. 

107. With reference to the allegations contained in paragraph 107 of Plaintiffs’ 


Complaint, this Defendant avers that the allegations are not directed against him as no claim is 
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asserted against him by Roe and, therefore, no response is required. To the extent a response is 
required, this Defendant denies any allegations to the extent asserted against him. 

108. With reference to the allegations contained in paragraph 108 of Plaintiffs’ 
Complaint, this Defendant avers that the allegations are not directed against him as no claim is 
asserted against him by Roe and, therefore, no response is required. To the extent a response is 
required, this Defendant denies any allegations to the extent asserted against him. 

109. With reference to the allegations contained in paragraph 10 of Plaintiffs’ 
Complaint, this Defendant avers that the allegations are not directed against him as no claim is 
asserted against him by Roe and, therefore, no response is required. To the extent a response is 
required, this Defendant denies any allegations to the extent asserted against him. 

110. With reference to the allegations contained in paragraph 110 of Plaintiffs’ 
Complaint, this Defendant avers that the allegations are not directed against him as no claim is 
asserted against him by Roe and, therefore, no response is required. To the extent a response is 
required, this Defendant denies any allegations to the extent asserted against him. 

111. With reference to the allegations contained in paragraph 111 of Plaintiffs’ 
Complaint, this Defendant avers that the allegations are not directed against him as no claim is 
asserted against him by Roe and, therefore, no response is required. To the extent a response is 
required, this Defendant denies any allegations to the extent asserted against him. 

112. With reference to the allegations contained in paragraph 112 of Plaintiffs’ 
Complaint, this Defendant avers that the allegations are not directed against him as no claim is 
asserted against him by Roe and, therefore, no response is required. To the extent a response is 


required, this Defendant denies any allegations to the extent asserted against him. 
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113. With reference to the allegations contained in paragraph 113 of Plaintiffs’ 
Complaint, this Defendant avers that the allegations are not directed against him as no claim is 
asserted against him by Roe and, therefore, no response is required. To the extent a response is 
required, this Defendant denies any allegations to the extent asserted against him. 

114. With reference to the allegations contained in paragraph 114 of Plaintiffs’ 
Complaint, this Defendant avers that the allegations are not directed against him as no claim is 
asserted against him by Roe and, therefore, no response is required. To the extent a response is 
required, this Defendant denies any allegations to the extent asserted against him. 

115. With reference to the allegations contained in paragraph 115 of Plaintiffs’ 
Complaint, this Defendant avers that the allegations are not directed against him as no claim is 
asserted against him by Roe and, therefore, no response is required. To the extent a response is 
required, this Defendant denies any allegations to the extent asserted against him. 

116. With reference to the allegations contained in paragraph 116 of Plaintiffs’ 
Complaint, this Defendant avers that the allegations are not directed against him as no claim is 
asserted against him by Roe and, therefore, no response is required. To the extent a response is 
required, this Defendant denies any allegations to the extent asserted against him. 

117. With reference to the allegations contained in paragraph 117 of Plaintiffs’ 
Complaint, this Defendant incorporates his responses to the allegations incorporated therein. 

118. With reference to the allegations contained in paragraph 118 of Plaintiffs’ 
Complaint, this Defendant avers that the allegations are not directed against him and, therefore, 
no response is required. To the extent a response is required, this Defendant denies any 


allegations to the extent asserted against him. 
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119. With reference to the allegations contained in paragraph 119 of Plaintiffs’ 
Complaint, this Defendant avers that the allegations are not directed against him and, therefore, 
no response is required. To the extent a response is required, this Defendant denies any 
allegations to the extent asserted against him. 

120. With reference to the allegations contained in paragraph 120 of Plaintiffs’ 
Complaint, this Defendant avers that the allegations are not directed against him and, therefore, 
no response is required. To the extent a response is required, this Defendant denies any 
allegations to the extent asserted against him. 

121. With reference to the allegations contained in paragraph 121 of Plaintiffs’ 
Complaint, this Defendant avers that the allegations are not directed against him and, therefore, 
no response is required. To the extent a response is required, this Defendant denies any 
allegations to the extent asserted against him. 

122. With reference to the allegations contained in paragraph 122 of Plaintiffs’ 
Complaint, this Defendant avers that the allegations are not directed against him and, therefore, 
no response is required. To the extent a response is required, this Defendant denies any 
allegations to the extent asserted against him. 

123. With reference to the allegations contained in paragraph 123 of Plaintiffs’ 
Complaint, this Defendant avers that the allegations are not directed against him and, therefore, 
no response is required. To the extent a response is required, this Defendant denies any 
allegations to the extent asserted against him. 

124. With reference to the allegations contained in paragraph 124 of Plaintiffs’ 


Complaint, this Defendant incorporates his responses to the allegations incorporated therein. 
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125. With reference to the allegations contained in paragraph 125 of Plaintiffs’ 
Complaint, this Defendant avers that the allegations are not directed against him and, therefore, 
no response is required. To the extent a response is required, this Defendant denies any 
allegations to the extent asserted against him. 

126. With reference to the allegations contained in paragraph 126 of Plaintiffs’ 
Complaint, this Defendant avers that the allegations are not directed against him and, therefore, 
no response is required. To the extent a response is required, this Defendant denies any 
allegations to the extent asserted against him. 

127. With reference to the allegations contained in paragraph 127 of Plaintiffs’ 
Complaint, this Defendant avers that the allegations are not directed against him and, therefore, 
no response is required. To the extent a response is required, this Defendant denies any 
allegations to the extent asserted against him. 

128. With reference to the allegations contained in paragraph 128 of Plaintiffs’ 
Complaint, this Defendant avers that the allegations are not directed against him and, therefore, 
no response is required. To the extent a response is required, this Defendant denies any 
allegations to the extent asserted against him. 

129. With reference to the allegations contained in paragraph 129 of Plaintiffs’ 
Complaint, this Defendant avers that the allegations are not directed against him and, therefore, 
no response is required. To the extent a response is required, this Defendant denies any 
allegations to the extent asserted against him. 

130. With reference to the allegations contained in paragraph 130 of Plaintiffs’ 


Complaint, this Defendant avers that the allegations are not directed against him and, therefore, 
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no response is required. To the extent a response is required, this Defendant denies any 
allegations to the extent asserted against him. 

131. With reference to the allegations contained in paragraph 131 of Plaintiffs’ 
Complaint, this Defendant avers that the allegations are not directed against him and, therefore, 
no response is required. To the extent a response is required, this Defendant denies any 
allegations to the extent asserted against him. 

132. With reference to the allegations contained in paragraph 132 of Plaintiffs’ 
Complaint, this Defendant avers that the allegations are not directed against him and, therefore, 
no response is required. To the extent a response is required, this Defendant denies any 
allegations to the extent asserted against him. 

133. With reference to the allegations contained in paragraph 133 of Plaintiffs’ 
Complaint, this Defendant avers that the allegations are not directed against him and, therefore, 
no response is required. To the extent a response is required, this Defendant denies any 
allegations to the extent asserted against him. 

134. With reference to the allegations contained in paragraph 134 of Plaintiffs’ 
Complaint, this Defendant avers that the allegations are not directed against him and, therefore, 
no response is required. To the extent a response is required, this Defendant denies any 
allegations to the extent asserted against him. 

135. With reference to the allegations contained in paragraph 135 of Plaintiffs’ 
Complaint, this Defendant incorporates his responses to the allegations incorporated therein. 

136. With reference to the allegations contained in paragraph 136 of Plaintiffs’ 


Complaint, this Defendant avers that the allegations are not directed against him and, therefore, 
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no response is required. To the extent a response is required, this Defendant denies any 
allegations to the extent asserted against him. 

137. With reference to the allegations contained in paragraph 137 of Plaintiffs’ 
Complaint, this Defendant avers that the allegations are not directed against him and, therefore, 
no response is required. To the extent a response is required, this Defendant denies any 
allegations to the extent asserted against him. 

138. With reference to the allegations contained in paragraph 138 of Plaintiffs’ 
Complaint, this Defendant avers that the allegations are not directed against him and, therefore, 
no response is required. To the extent a response is required, this Defendant denies any 
allegations to the extent asserted against him. 

139. With reference to the allegations contained in paragraph 139 of Plaintiffs’ 
Complaint, this Defendant avers that the allegations are not directed against him and, therefore, 
no response is required. To the extent a response is required, this Defendant denies any 
allegations to the extent asserted against him. 

140. With reference to the allegations contained in paragraph 140 of Plaintiffs’ 
Complaint, this Defendant incorporates his responses to the allegations incorporated therein. 

141. With reference to the allegations contained in paragraph 141 of Plaintiffs’ 
Complaint, this Defendant avers that the allegations are not directed against him and, therefore, 
no response is required. To the extent a response is required, this Defendant denies any 
allegations to the extent asserted against him. 

142. With reference to the allegations contained in paragraph 142 of Plaintiffs’ 


Complaint, this Defendant avers that the allegations are not directed against him and, therefore, 
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no response is required. To the extent a response is required, this Defendant denies any 
allegations to the extent asserted against him. 

143. With reference to the allegations contained in paragraph 143 of Plaintiffs’ 
Complaint, this Defendant avers that the allegations are not directed against him and, therefore, 
no response is required. To the extent a response is required, this Defendant denies any 
allegations to the extent asserted against him. 

144. With reference to the allegations contained in paragraph 144 of Plaintiffs’ 
Complaint, this Defendant avers that the allegations are not directed against him and, therefore, 
no response is required. To the extent a response is required, this Defendant denies any 
allegations to the extent asserted against him. 

145. With reference to the allegations contained in paragraph 145 of Plaintiffs’ 
Complaint, this Defendant avers that the allegations are not directed against him and, therefore, 
no response is required. To the extent a response is required, this Defendant denies any 
allegations to the extent asserted against him. 

146. With reference to the allegations contained in paragraph 146 of Plaintiffs’ 
Complaint, this Defendant incorporates his responses to the allegations incorporated therein. 

147. With reference to the allegations contained in paragraph 147 of Plaintiffs’ 
Complaint, this Defendant avers that the allegations are too vague to provide a response. To the 
extent a response is required, this Defendant denies he engaged in any wrongdoing or had any 
knowledge with which he ignored. 


148. This Defendant denies the allegations contained in this paragraph. 
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149. With reference to the allegations contained in paragraph 149 of Plaintiffs’ 
Complaint, this Defendant avers that the law cited speaks for itself and this Defendant denies any 
remaining allegations contained in this paragraph. 

150. This Defendant denies the allegations contained in this paragraph. 

151. With reference to the allegations contained in paragraph 151 of Plaintiffs’ 
Complaint, this Defendant incorporates his responses to the allegations incorporated therein. 

152. With reference to the allegations contained in paragraph 152 of Plaintiffs’ 
Complaint, this Defendant avers that the allegations are not directed against him and, therefore, 
no response is required. To the extent a response is required, this Defendant denies any 
allegations to the extent asserted against him. 

153. With reference to the allegations contained in paragraph 153 of Plaintiffs’ 
Complaint, this Defendant avers that the allegations are not directed against him and, therefore, 
no response is required. To the extent a response is required, this Defendant denies any 
allegations to the extent asserted against him. 

154. With reference to the allegations contained in paragraph 154 of Plaintiffs’ 
Complaint, this Defendant avers that the allegations are not directed against him and, therefore, 
no response is required. To the extent a response is required, this Defendant denies any 
allegations to the extent asserted against him. 

155. With reference to the allegations contained in paragraph 155 of Plaintiffs’ 
Complaint, this Defendant avers that the allegations are not directed against him and, therefore, 
no response is required. To the extent a response is required, this Defendant denies any 


allegations to the extent asserted against him. 
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156. With reference to the allegations contained in paragraph 156 of Plaintiffs’ 
Complaint, this Defendant avers that the allegations are not directed against him and, therefore, 
no response is required. To the extent a response is required, this Defendant denies any 
allegations to the extent asserted against him. 

157. With reference to the allegations contained in paragraph 157 of Plaintiffs’ 
Complaint, this Defendant avers that the allegations are not directed against him and, therefore, 
no response is required. To the extent a response is required, this Defendant denies any 
allegations to the extent asserted against him. 


158. This Defendant denies any remaining allegations not heretofore admitted. 


AFFIRMATIVE DEFENSES 
if All or a portion of Plaintiffs’ claims do not state a cause of action upon which 
relief can be granted. 
oF Plaintiffs may have failed to mitigate their damages, if any, as required by law. 
a The injuries and damages alleged to have been sustained by Plaintiffs, if any, may 


have been caused, at least in part, by reason of Plaintiffs’ own acts and conduct or lack thereof 
and not by reason of any unlawful or unconstitutional conduct of this Defendant. 

4, Plaintiffs’ claims may be barred insofar as Plaintiffs may have failed to exhaust 
administrative remedies. 

a: Plaintiffs’ claims may be barred by the doctrines of laches and/or unclean hands. 

6. Plaintiffs’ claims may be attributable in whole or in part to other persons, entities, 
circumstances, and/or conditions over which this Defendant had no control and for which this 


Defendant is neither responsible nor liable. 
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fe Plaintiff failed to plead facts that would support a claim for or recovery of 
punitive damages. 

8. This Defendant is entitled to qualified immunity. 

o. This Defendant incorporates by reference any applicable defenses asserted by the 
other Defendant in this action. 

RESERVATION OF OTHER DEFENSES 

This Defendant reserves the right to assert other defenses which may be disclosed as 
discovery and investigation are accomplished and hereby requests leave of court to amend the 
within Answer, if necessary, at a later date. 

WHEREFORE, having fully answered the Plaintiffs’ Complaint, this Defendant prays 
that the same be dismissed and denied and that he has judgment against the Plaintiffs for all costs 
herein expended, for expert witness fees, for attorney fees as provided by law and for such other 
and further relief as the Court may deem just and proper. 

DEFENDANT REQUESTS A TRIAL BY JURY OF ALL ISSUES CONTAINED 
HEREIN WHICH ARE SO TRIABLE. 


Respectfully submitted this 7 day of October, 2021. 


s/Marni Nathan Kloster 

Ashley Hernandez-Schlagel 

Marni Nathan Kloster 

NATHAN DUMM & MAYER P.C. 
7900 E. Union Avenue, Suite 600 
Denver, CO 80237-2776 

Phone Number: (303) 691-3737 

Fax: (303) 757-5106 

Attorneys for Defendant Donald Stensrud 
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CERTIFICATE OF SERVICE 


I hereby certify that on this vie day of October, 2021, I electronically filed the foregoing 
DEFENDANT DONALD STENSRUD’S ANSWER AND JURY DEMAND with the Clerk 
of Court using the CM/ECF system which will send notification of such filing to the following at 
their e-mail addresses: 


John Clune, No. 27684 

Lauren Groth, No. 47413 
Hutchinson Black & Cook, LLC 
921 Walnut Street, Suite 200 
Boulder, CO 80302 

clune @hbcboulder.com 

groth @hbcboulder.com 
Attorneys for Plaintiffs 


Michael Brent Case 

M. Johnathan Koonce 

Holly E. Ortiz 

Semple Farrington Everall & Case, P.C. 
1120 Lincoln Street, Suite 1308 
Denver, CO 80203 

bcase @semplelaw.com 
jkoonce @ semplelaw.com 
hortiz@semplelaw.com 
Attorneys for Defendant 
Boulder Valley School District 


s/Marni Nathan Kloster 
Marni Nathan Kloster 
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ay Boulder Valley School District 
File: JBB 
Adopted: October 23, 2012 


SEXUAL HARASSMENT 


The Board recognizes that sexual harassment can interfere with a student’s academic 
performance and emotional and physical well-being and that preventing and remedying sexual 
harassment in schools is essential to ensure a nondiscriminatory, safe environment in which 
students can learn. In addition, sexual harassment is recognized as a form of sex discrimination 
and thus is a violation of the laws that prohibit sex discrimination. 


District's commitment 


The district is committed to maintaining a learning environment that is free from sexual 
harassment. It shall be a violation of policy for any staff member to harass students or for 
students to harass other students through conduct or communications of a sexual nature or to 
retaliate against anyone that reports sexual harassment or participates in a harassment 
investigation. 


The district shall investigate all indications, informal reports and formal grievances of sexual 
harassment by students, staff or third-parties and appropriate corrective action shall be taken. 
Corrective action includes taking all reasonable steps to end the harassment, to make the 
harassed student whole by restoring lost educational opportunities, to prevent harassment 
from recurring and to prevent retaliation against anyone who reports sexual harassment or 
participates in a harassment investigation. 


Sexual harassment prohibited 


Unwelcome sexual advances, requests for sexual favors, or other verbal, non-verbal or physical 
conduct of a sexual nature may constitute sexual harassment, even if the harasser and the 
student being harassed are the same sex and whether or not the student resists or submits to 
the harasser, when: 


1. Submission to such conduct is made either explicitly or implicitly a term or condition of a 
student’s participation in an education program or activity. 


2. Submission to or rejection of such conduct by a student is used as the basis for education 


decisions affecting the student. 
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3. Such conduct is sufficiently severe, persistent or pervasive such that it limits a student’s 
ability to participate in or benefit from an education program or activity or it creates a 
hostile or abusive educational environment. For a one-time incident to rise to the level of 
harassment, it must be severe. 


Any conduct of a sexual nature directed by a student toward a staff member or by a staff 
member to a student is presumed to be unwelcome and shall constitute sexual harassment. 


Acts of verbal or physical aggression, intimidation or hostility based on sex, but not involving 
conduct of a sexual nature may also constitute sexual harassment. 


Sexual harassment as defined above may include, but is not limited to: 
1. sex-oriented verbal "kidding," abuse or harassment. 
2. pressure for sexual activity. 
3. repeated remarks to a person with sexual implications. 


4. unwelcome touching, such as patting, pinching or constant brushing against the body of 
another. 


5. suggesting or demanding sexual involvement, accompanied by implied or explicit threats 
concerning one's grades or similar personal concerns. 


6. sexual violence 
Reporting, investigation and sanctions 


Students are encouraged to report all incidences of sexual harassment to either a teacher, 
counselor or principal in their school building and file a complaint, through the district’s 
complaint and compliance process (AC-R). All reports and indications from students, district 
employees and third parties shall be forwarded to the compliance officer (AC-E1). 


If the individual alleged to have engaged in prohibited conduct is the person designated as the 
compliance officer, the complaint shall be made to the Board of Education which shall 
designate an alternate compliance officer to investigate the matter. 


All matters involving sexual harassment reports shall remain confidential to the extent possible 
as long as doing so does not preclude the district from responding effectively to the harassment 


or preventing future harassment. Filing of a complaint or otherwise reporting sexual 
harassment shall not reflect upon the individual's status or affect grades. 
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In determining whether alleged conduct constitutes sexual harassment, the totality of the 
circumstances, the nature of the conduct, and the context in which the alleged conduct 
occurred shall be investigated. 


Any student found to have engaged in sexual harassment shall be subject to discipline, 
including, but not limited to, being placed under a remedial discipline plan, suspension or 
expulsion, subject to applicable procedural requirements and in accordance with applicable 
law. Conduct of a sexual nature directed toward students shall, in appropriate circumstances, 
be reported as child abuse for investigation by appropriate authorities in conformity with policy 
JLF. 


Notice and training 


Notice of this policy shall be circulated to all district schools and departments and incorporated 
in all student handbooks. 


All students and district employees shall receive periodic training related to recognizing and 


preventing sexual harassment. District employees shall receive additional periodic training 
related to handling reports of sexual harassment. 


LEGAL REF.: 20 U.S.C. 1681 et seq.(Title IX of the Education Amendments of 1972) 
CROSS REF.: AC, Nondiscrimination/Equal Opportunity 


End of File: JBB 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLORADO 
Civil Action No. 21-cv-02133-RMR-SKC 


JANE DOE and 
JANE ROE, 


Plaintiffs, 
V. 


BOULDER VALLEY SCHOOL DISTRICT; and 
DONALD STENSRUD, in his individual capacity, 


Defendants. 


MOTION TO DISMISS PLAINTIFFS’ FIRST AND FOURTH CLAIMS FOR RELIEF 


Defendant Boulder Valley School District (the “District”), by and through its undersigned 
counsel, moves pursuant to Fed. R. Civ. P. 12(b)(6) for dismissal of the First and Fourth Claims 
for Relief as follows: 

I. Certification 
Pursuant to the Court’s Civil Practice Standards, the undersigned certifies that this office 


conferred with Plaintiff's counsel via telephone on October 7, 2021. This Motion is opposed. 


II. Introduction 
This is a school sexual harassment case. It arises out of allegations that District employees 
were responsible for creating an environment enabling sexual harassment and failing to adequately 


respond to (in the case of Plaintiff Jane Doe) or prevent (in the case of Plaintiff Jane Roe) sexual 
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assault by a fellow male student at the District’s Fairview High School (“Fairview”). Plaintiffs 
assert six claims for relief: three claims pursuant to 42 U.S.C. § 1983 and three claims under Title 
IX. The District seeks to dismiss two of Plaintiffs’ Title [IX claims: Doe and Roe’s claim for “‘an 
official policy of deliberate indifference” at Fairview and Doe’s claim for deliberate indifference 
to her report of sexual assault. 
III. Statement of Relevant Facts from the Complaint 

The relevant facts alleged in the Complaint (Doc. 1), accepted as true for the purposes of 
this Motion only, are outlined below. 

A. Fairview High School 

The District is a public school district located in Boulder, Colorado. Comp. [P3. District 
policies prohibit sex discrimination and sexual harassment. In fact, Policy JBB provides in relevant 
part that: 

It shall be a violation of policy for any staff member to harass students or for 

students to harass other students through conduct or communications of a sexual 

nature or to retaliate against anyone that reports sexual harassment or participates 

in a harassment investigation. 

The district shall investigate all indications, informal reports and formal grievances 

of sexual harassment by students, staff or third-parties and appropriate corrective 

action shall be taken. Corrective action includes taking all reasonable steps to end 

the harassment, to make the harassed student whole by restoring lost educational 

opportunities, to prevent harassment from recurring and to prevent retaliation 

against anyone who reports sexual harassment or participates in a harassment 

investigation... 

Any student found to have engaged in sexual harassment shall be subject to 

discipline, including, but not limited to, being placed under a remedial discipline 


plan, suspension or expulsion, subject to applicable procedural requirements and in 
accordance with applicable law... 
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Ex. A! 

Fairview is a District school. Comp. 3. Donald Stensrud was, at all relevant times, 
principal at Fairview. Id. at [P4. Ross Sutter was an Assistant Principal there. Jd. at P74. Jamie 
Smalley was a school counselor/interventionist there during the 2016-17 and 2017-18 school years. 
Id. at P46. 

B. Doe is sexually assaulted by Smith. 

Doe was a sophomore at Fairview during the 2016-17 school year. Jd. at P37. On October 
29, 2016, Doe attended a Halloween party with her boyfriend, John Smith, who was also a student 
at Fairview. Id. at P40. The party took place at another student’s home after school hours. Jd. Smith 
sexually assaulted Doe at the Halloween party. /d. Other students at the party witnessed the assault 
and word spread among the students at Fairview. /d. at P44. Doe, who broke up with Smith the 
next day, was ostracized by her classmates and harassed by Smith’s friends. Jd. at [P42 and 45. 
Doe became very upset when she saw Smith in the hallways at school. Jd. However, she did not 
tell any District employee about the assault. Jd. at P46. 

C. Doe tells Jamie Smalley that she was raped. 

On November 16, 2016, Doe went to see her “school counselor/interventionist” Jamie 
Smalley and reported that her boyfriend raped her at a Halloween party. /d. Significantly, she 
refused to identify who her boyfriend was. Jd. at [)P46-47. Smalley reported the rape to Boulder 


Police Officer Cory Nicholas, who documented the complaint in a police report. Jd. The next day 


' “(Facts] subject to judicial notice may be considered in a Rule 12(b)(6) motion without converting the motion to 
dismiss into a motion for summary judgment.” Hodgson v. Farmington City, 675 Fed.Appx. 838, 840-41 (10" Cir. 
2017). 
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Smalley met again with Doe and explained that she was a mandatory reporter. Jd. Doe then spoke 
with Nicholas, explaining the rape in more detail. Jd. However, she still refused to identify her 
rapist. Smalley then met with Doe and her mother. /d. at P48. Smalley told Doe that she could 
“take a break” in Smalley’s office at any time if she needed to do so. Id. P50. 

Doe subsequently visited Smalley regularly in her office. Jd. Doe felt intimidated by Smith 
and his friends and tried to avoid them, although she still refused to tell anyone who her alleged 
assailant was. Id. at [PP51, 54. In November 2016, Smith shared a rap lyric he made about Doe with 
students, and students bullied Doe on Snapchat, a social media application. /d. at P53. In December 
2016, Smith admitted he assaulted Doe and apologized to her through Snapchat. Id. at P55. Doe 
and her parents told Smalley about the apology and the bullying, but they still did not identify 
Smith as the assailant. Jd. at P56. 

On March 24, 2017, almost five months after Doe was assaulted, the mother of another 
student, Student A, reported that her daughter had been sexually assaulted by Smith in the fall of 
2016. Comp. P65. In April 2017, Student A also reported to “Fairview officials” that Smith had 
assaulted her in the fall of 2016. Fairview officials did not take action against Smith. Jd. at P56. 

D. The District receives a Safe-2-Tell report regarding alleged crimes by Smith. 

In April 2017, the District and the Boulder Police Department received a Safe-2-Tell report 
stating that an Instagram account “seems to make fun of crimes allegedly committed by a student 
named [Smith].” Jd. at P74; Ex. B.? Fairview Assistant Principal Ross Sutter investigated the 


report. Compl. PP74-75. He was unable to access the Instagram account until May 11, 2017. Ex. 


> The Court may consider the Safe-2-Tell report without converting the motion to dismiss to a motion for summary 
judgment because it is specifically referenced in the Complaint and is central to Plaintiffs’ claims. Pace v. Swerdlow, 
519 F.3d 1067, 1072 (10th Cir. 2008). 
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B. When Sutter was finally able to access the account, he found memes portraying Smith as a 
rapist. Jd. at [|P70-71. Pictures of Doe were superimposed over the faces of victims in the memes. 
Id. Sutter disciplined Student B for creating the account and reported Student B to the police. /d. 
at 75. The account was taken down. /d. at 74. Sutter did not report Smith to the police; however, 
the police were already aware of the allegations against Smith as a result of the Safe-2-Tell report. 
Id. at |PP75, 78. Smith continued to attend Fairview. Id. at P76. The police initiated an investigation 
into the Instagram account. Id. at |P78. 

Smalley reached out to Doe’s parents and explained that Fairview wanted them to know 
that the police were investigating the Instagram account. /d. Shortly thereafter, on May 16 or 17, 
2017, pursuant to the request of Stensrud, Stensrud met with Doe and her parents. Jd. at PP79,83- 
84. At that meeting, Principal Stensrud stated that the school knew that Smith raped Doe “and 
others.” Id. at P79. He suggested that Doe obtain a restraining order, which would permit the school 
to “get rid of’ Smith, telling her it would be a brave decision to obtain a restraining order. Jd. at 
P80. Stensrud also offered Doe various other supports, including allowing her to stay home for the 
last week of the school year so that she would not have to interact with Smith and freezing her 
grades so that she suffered no negative impact to them. /d. at P81. 

On May 19, 2017, Doe applied to the court for a temporary restraining order. Compl. 84. 
Doe testified before the judge, who subsequently issued an order. Jd. at P85. The order did not 
preclude Smith from attending Fairview; rather, it only required Smith to stay one yard away from 


Doe at school. /d. 
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E. The District ensures that Smith does not return for the 2017-18 school year. 

Because the court only required that Smith stay one yard away from Doe, Fairview could 
not preclude him from returning to the school. /d. at P86. Accordingly, during the summer break, 
Fairview worked with Smith’s family to reach an arrangement by which he would agree not to 
return to Fairview for the 2017-18 school year, ensuring that Doe would not have to have contact 
with Smith at school. /d. at P95. Shortly before the 2017-18 school year began, Fairview informed 
Doe and her parents that the administration had negotiated an arrangement with Smith and that he 
would not be returning to Fairview. Jd. 

As the 2017-18 school year began, students began asking each other where Smith was. 
Some of these messages “made their way to Doe.” /d. at P96. Smith’s friends questioned Doe about 
whether Smith had actually raped her. Jd. at P97. Doe’s parents reported the questioning to 
“Fairview.” Id. Doe struggled during the fall of 2017 and was repeatedly late to her first period 
class. Id. at P98. She was given detention as a result of her tardiness. Jd. In January 2018, Doe 
decided to attend an out-of-state therapy program. Id. at [P99. 

Doe returned to Fairview for the 2019-20 school year, her senior year. Jd. at [P100. She 
successfully completed the year attending most of her classes on-line. Id. 

F. Roe is sexually assaulted by Smith. 

Roe was a freshman at Fairview during the 2016-17 school year. /d. at P37. On May 10, 
2017, Roe and Smith were both at the school to perform in an evening choir concert. /d. at 103. 
At some point during the concert, Roe and Smith left the school building and went to the baseball 
field together. Jd. at |P104. Smith raped Roe in the baseball dugout. Jd. Roe returned to the school 


building and left with her mother. /d. at [P105. Roe told two of her friends about the assault. Jd. at 
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P106. However, she did not report it to any District employee until the fall of 2019, when she 
reported the rape to her parents and a school counselor. /d. at PP109, 112-113. At this point, Smith 
had not attended Fairview for over two years. Id. at P95. Roe’s counselor reported the rape to the 
police, who began investigating the complaint. /d. at P113. The police ultimately issued a warrant 
for Smith’s arrest in January 2021. /d. at 116. 
IV. Argument 
A. Plaintiffs’ First Claim for Relief Asserting that the District Violated Title IX by 
Acting Pursuant to an Official Policy of Deliberate Indifference Must Be 
Dismissed. 

Plaintiffs Doe and Roe allege that Fairview administrators created and maintained “an 
official policy of deliberate indifference to sexual harassment and abuse by Fairview students” by 
refusing to respond to sexual harassment complaints until a criminal investigation or court 
intervention occurred, failing to adequately train students and staff on sexual abuse and consent, 
and fostering an environment of fear and gender discrimination at school. Compl. { 118. Doe 
asserts that the “policy of indifference” was the proximate cause of ongoing sexual harassment in 
the form of a hostile educational environment, harassment by Smith and his friends and 
vulnerability to future harassment by being forced to interact with Smith and his friends in daily 
life at Fairview. Roe asserts that the “policy was a proximate cause of being subjected to rape on 
Fairview grounds” by Smith. 

To demonstrate an “official policy” of deliberate indifference, Plaintiffs must plead facts 
showing that the District exercised “control over the harasser and the environment in which the 
harassment occur[ed],” and that the assaults at issue were the result of an official policy of the 


District. Simpson v. U. of Colorado Boulder, 500 F.3d 1170, 1178-85 (10th Cir. 2007). Under Title 
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IX a school district “could be liable for damages only where the district itself intentionally acted 
in clear violation of Title IX.” Davis v. Monroe Cty. Bd. of Educ., 526 U.S. 629, 645 (1999). The 
school district is liable only “for its own official decision,” not “its employees' independent 
actions.” Gebser v. Lago Vista Indep. Sch. Dist., 524 U.S. 274, 291 (1998). 

Plaintiffs do not cite to any District policy endorsing deliberate indifference. Indeed, the 
District does not have an “official policy” of deliberate indifference to sexual harassment. Rather, 
the District’s official policies prohibit sexual harassment and provide that the District will 
discipline individuals who engage in sexual harassment. Policy JBB, for example, specifically 
prohibits student-on-student sexual harassment, and provides that “Any student found to have 
engaged in sexual harassment shall be subject to discipline, including, but not limited to, being 
placed under a remedial discipline plan, suspension or expulsion, subject to applicable procedural 
requirements and in accordance with applicable law.” Ex. A. 

Because the District does not have an official policy of deliberate indifference, Plaintiffs 
argue that Fairview officials created a policy of deliberate indifference because they ignored 
reports of sexual harassment, refused to take action unless there were criminal charges and 
cultivated a sexist environment. However, even if the allegations were true, they are insufficient 
to establish an official policy. Indeed, these actions contravene official policy. The fact that some 
employees at Fairview allegedly violated District rules and policies does not create a new official 
District policy, nor does it impose liability on the District. Gebser, 524 U.S. at 291. 

Plaintiffs may argue that per Simpson v. U. of Colorado Boulder, 500 F.3d 1170, Fairview 
administrators could establish an official policy of deliberate indifference at Fairview by ignoring 


sexual harassment. Simpson does not stand for that proposition. In Simpson, the university had an 
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officially established recruiting program whereby the school paid student ambassadors, usually 
female, to show male athletes who were being recruited “a good time” while they were visiting 
the school. As part of the recruiting program, students were taken to parties with the female escorts, 
provided with alcohol and promised sex. Given these facts, the court denied summary judgment, 
holding that the officially established and sanctioned recruitment program that encouraged a “good 
time” and paid female ambassadors to provide the student recruits with a good time was sufficient 
to demonstrate that the university may have had an official policy that encouraged sexual 
harassment. Jd. Here, there was no District policy or program that encouraged sexual harassment. 
Rather, the official policy prohibited it. Indeed, deliberate indifference to sexual harassment was 
not part of any District sanctioned activity, and it violated District policies. Accordingly, 
Plaintiffs’ first claim for relief must be dismissed. 


B. The Fourth Claim for Relief, Doe’s Claim of Deliberate Indifference to Her 
Report of Sexual Assault, Must Be Dismissed. 


Doe asserts that the District was deliberately indifferent to her report of sexual assault in 
that it failed to initiate a Title [IX investigation and did not take remedial measures to address the 
hostile education environment caused by Smith’s “ongoing presence at Fairview,” harassment 
from Smith and his friends, and retaliation by other students for reporting the rape. 

Liability under Title [IX can be imposed “(1) only if the school remains deliberately 
indifferent to acts of harassment of which it has actual knowledge, (2) the harassment was reported 
to an appropriate person with the authority to take corrective action to end the discrimination, and 
(3) the harassment was so severe, pervasive and objectively offensive that it deprived the victim 
of access to the educational benefits or opportunities provided by the school.” Escue v. N. OK 
Coll., 450 F.3d 1146, 1152 (10th Cir. 2006) (internal citations omitted). Notice exists when an 
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“appropriate person” knows of the sexual harassment. Ross v. Univ. of Tulsa, 859 F.3d 1280, 1283 
(10th Cir. 2017). An “appropriate person” is a District official with authority to take corrective 
action to end the discrimination. Jd. Notice to “teachers, coaches, [] janitors,” and counselors is 
insufficient. Rosa H. v. San Elizario Indep. Sch. Dist., 106 F.3d 648, 660 (5th Cir. 1997). Title 
IX’s “liability is limited to circumstances where the school exercises substantial control over both 
the harasser and the context in which known harassment occurs.” Davis v. Monroe Cty. Bd. of 
Educ., 526 U.S. 629, 645 (1999). 

In order to sustain her claim of deliberate indifference, Doe must show that an appropriate 
official had actual knowledge of the alleged sexual harassment. Doe alleges that in November 
2016 she told Smalley, a school counselor, that she was sexually assaulted; however, she refused 
to identify her assailant. She further alleges that she told Smalley that she was being harassed by 
Smith and his friends during the 2016-17 school year. She goes on to allege that she continued to 
face harassment during the 2017-18 school year in that after Smith failed to return to Fairview 
students began asking where he was and their comments “made their way” to Doe; and Smith’s 
friends asked Doe if Smith “actually” raped her. She states that she reported these comments to 
“Fairview.” 

Doe’s allegations are insufficient to show that an appropriate person had actual knowledge 
of sexual harassment. As to Smalley, Doe cannot rely on her allegations that she reported 
harassment to Smalley because Smalley is not an appropriate person under Title IX. Doe does not 
allege that Smalley, a school counselor, had any authority to take disciplinary action against the 
alleged harassers. Nor can she truthfully do so. Because Smalley did not have authority to take 


disciplinary measures to end the harassment, she is not an appropriate person for purposes of 
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imposing Title [X liability upon the District. Ross, 859 F.3d at 1283; Rosa H., 106 F.3d at 660. 
Similarly, Doe’s allegation that her parents reported the questions students were asking Doe to 
“Fairview” is insufficient to show that an appropriate person had actual knowledge of the alleged 
harassment. There are no allegations explaining to whom they reported or whether that person had 
disciplinary authority. Accordingly, Doe fails to plead facts showing that the District had actual 
knowledge of ongoing sexual harassment. That alone is fatal to her claim. 

Doe alleges that Principal Stensrud and Assistant Principal Sutter learned that Smith 
sexually assaulted Doe in May 2017. Doe does not allege that Stensrud or Sutter knew of any of 
the harassment she incurred at school, and Stensrud and Sutter’s knowledge of an assault that took 
place at a private party in a student’s home is insufficient to establish Title IX liability because 
they did not have control over the circumstances in which the sexual assault occurred. Davis, 526 
U.S. at 645. Moreover, Doe’s allegations show that Stensrud and Sutter were not deliberately 
indifferent to her complaint about Smith. To the contrary, when Sutter received the Safe-2-Tell 
report, Sutter investigated it, reported the matter to the police and had Smalley reach out to Doe to 
let her know that the matter was being handled by the police. Stensrud then arranged a meeting 
with Doe and her parents. At that meeting, Stensrud explained that he knew about the sexual 
assault. Per Doe’s allegations, he asked Doe to get a restraining order to he could “get rid” of Smith 
and he offered to allow her to finish the remaining week in the school year from home, freezing 
her grades so that she would not suffer any negative impacts and would not have to see Smith. 
When the restraining order proved insufficient to allow the District to remove Smith from the 
school, Fairview reached out to Smith’s family and successfully negotiated an agreement that 


precluded Smith from returning to Fairview. Prior to the start of the 2017-18 school year, Stensrud 
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notified Doe’s family that Smith would not be returning to Fairview. In short, far from ignoring 
Doe’s report or acting with deliberate indifference to it, Stensrud and Sutter took appropriate 
actions to stop the harassment and to prevent future harassment. 

In sum, Doe fails to plead facts showing that an appropriate person had actual knowledge 
of sexual harassment and was deliberately indifferent to it. Accordingly, her claim must be 
dismissed. Escue, 450 F.3d at 1152. 

V. Conclusion 

WHEREFORE, Defendant Boulder Valley School District requests that the Court issue an 

order dismissing Plaintiff's First and Fourth Claims for Relief against the District. 


RESPECTFULLY SUBMITTED this 8th day of October, 2021. 


SEMPLE, FARRINGTON, EVERALL & CASE, P.C. 


By: s/ Holly E. Ortiz 
Holly E. Ortiz 


M. Johnathan Koonce 

1120 Lincoln Street, Suite 1308 
Denver, CO 80203 

Telephone: (303) 595-0941 
FAX: (303) 861-9608 
hortiz@semplelaw.com 


jkoonce @semplelaw.com 


ATTORNEYS FOR DEFENDANT 
BOULDER VALLEY SCHOOL DISTRICT 
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CERTIFICATE OF SERVICE 


I hereby certify that on the 8th day of October, 2021, a correct copy of the foregoing was 
filed and served via CM/ECE on the following: 


John Clune 

Lauren Groth 

HUTCHINSON BLACK AND COOK, LLC 
921 Walnut Street, Suite 200 

Boulder, CO 80302 

(303) 442-6514 

clune @hbcboulder.com 

groth @hbcboulder.com 


Attorneys for Plaintiffs 


By: _s/Kathleen Schmidt 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLORADO 
Civil Action No. 21-cv-02133-RMR-SKC 


JANE DOE and 
JANE ROE, 


Plaintiffs, 
V. 


BOULDER VALLEY SCHOOL DISTRICT; and 
DONALD STENSRUD, in his individual capacity, 


Defendants. 


ANSWER 


Defendant Boulder Valley School District (the “District”), by and through its undersigned 
counsel, hereby submits its Answer to the Complaint and Jury Demand (Doc. 1) (the “Complaint’’) 
filed by Plaintiffs Jane Doe and Jane Roe, as follows: 

PARTIES, JURISDICTION AND VENUE 
1. As to Paragraph | of the Complaint, the District admits that the parties signed a tolling 
agreement; the District is without sufficient knowledge as to the remaining allegations 
which are therefore denied. 
2. The District is without sufficient knowledge of the allegations in Paragraph 2 of the 
Complaint, which are therefore denied. 


3. The District admits the allegations in Paragraphs 3-6 of the Complaint. 
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INTRODUCTION 

4. The allegations in Paragraphs 7-8 of the Complaint are denied. 

5. The allegations in Paragraphs 9-12 of the Complaint state legal conclusions, and therefore 
assert allegations to which Defendant is not required to respond. To the extent a response 
is required, Defendant denies the allegations in Paragraphs 9-12. 

6. The allegations in Paragraphs 13-14 of the Complaint are denied. 

7. The allegations in Paragraphs 15-17 of the Complaint are denied. 

8. As to Paragraph 18 of the Complaint, the District admits that during the 2016-17 school 
year a female student reported to Dean Lefebvre that she had been sexually harassed by a 
male student and that a no contact agreement was issued. All other allegations in Paragraph 
18 are denied. 

9. The allegations in Paragraphs 19-36 of the Complaint are denied. 

10. The allegations in Paragraphs 37-38 of the Complaint are admitted. 

11. The District is without sufficient knowledge as to the truth of the allegations in Paragraphs 
39-45 of the Complaint, which are therefore denied. 

12. As to the allegations in Paragraph 46 of the Complaint, the District admits that Doe met 
with Jamie Smalley in November 2016 and that Smalley reported to Boulder Police Officer 
Cory Nicholas that Doe was sexually assaulted. The District denies that Smalley was a 
“school interventionist/counselor.” The District is without sufficient knowledge as to the 
truth of the remaining allegations, which are therefore denied. 

13. The District is without sufficient knowledge as to the truth of the allegations in Paragraphs 


47-48 of the Complaint, which are therefore denied. 
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14. As to the allegations in Paragraph 49 of the Complaint, JLF-R speaks for itself. To the 
extent the allegations are inconsistent with JLF-R, those allegations are denied. 

15. The District is without sufficient knowledge as to the truth of the allegations in Paragraphs 
50-51 of the Complaint, which are therefore denied. 

16. The allegations in Paragraph 52 of the Complaint are denied. 

17. The District is without sufficient knowledge as to the truth of the allegations in Paragraphs 
53-61 of the Complaint, which are therefore denied. 

18. The allegations in Paragraphs 62-69 of the Complaint are denied. 

19. As to the allegations in Paragraph 70 of the Complaint, the District admits that a student 
created an Instagram account and posted memes labeling Smith as a rapist. All other 
allegations in Paragraph 70 are denied. 

20. As to the allegations in Paragraph 71 of the Complaint, the District admits that Doe’s face 
was superimposed onto the pictures. All other allegations in Paragraph 71 are denied. 

21. The District is without sufficient knowledge as to the truth of the allegations in Paragraph 
72 of the Complaint, which are therefore denied. 

22. As to the allegations in Paragraph 73 of the Complaint, the District denies that “many of 
Ms. Doe’s teachers witnessed [her] sobbing in class,” that Doe was sent to detention, 
threatened with Saturday school or punished for her failure to participate. The District is 
without sufficient knowledge as to the remaining allegations in Paragraph 73, which are 


therefore denied. 
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23. As to the allegations in Paragraph 74 of the Complaint, the District admits that it received 
a Safe-2-Tell report in April 2017, that Ross Sutter spoke to Mr. Smith about the account 
and that the account was taken down. All other allegations in Paragraph 74 are denied. 

24. As to the allegations in Paragraph 75 of the Complaint, the District admits that Sutter 
reported Student B to the police, that Student B was suspended and that Student B wrote 
an apology letter. All other allegations in Paragraph 75 are denied. 

25. As to the allegations in Paragraph 76 of the Complaint, the District admits that Mr. Smith 
continued to attend Fairview. All other allegations in Paragraph 76 are denied. 

26. The District is without sufficient knowledge as to the truth of the allegations in Paragraph 
77 of the Complaint, which are therefore denied. 

27. The allegations in Paragraph 78 of the Complaint are admitted. 

28. As to the allegations in Paragraph 79 of the Complaint, the District admits that Doe and 
her parents were contacted by Fairview administrators to have a meeting and that Stensrud 
informed them that he was aware of the allegations that Smith had assaulted Doe. All other 
allegations in Paragraph 79 are denied. 

29. As to Paragraph 80 of the Complaint, the District admits that Stensrud discussed a 
restraining order against Smith. All other allegations in Paragraph 80 are denied. 

30. The allegations in Paragraph 81 of the Complaint are denied. 

31. As to the allegations in Paragraph 82 of the Complaint, the District admits that Doe 
obtained a restraining order against Smith. All other allegations in Paragraph 82 are denied. 

32. The District is without sufficient knowledge as to the truth of the allegations in Paragraph 


83 of the Complaint, which are therefore denied. 
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33. As to Paragraph 84 of the Complaint, the District admits that Doe testified before a judge. 
The District is without sufficient knowledge as to the truth of the remaining allegations in 
Paragraph 84, which are therefore denied. 

34. As to the allegations in Paragraph 85 of the Complaint, the restraining order speaks for 
itself. To the extent the allegations are inconsistent with that order, those allegations are 
denied. 

35. The allegations in Paragraph 86 of the Complaint are denied. 

36. The allegations in Paragraph 87 of the Complaint are admitted. 

37. The allegations in Paragraphs 88-89 of the Complaint are denied. 

38. The District is without sufficient knowledge as to the truth of the allegations in Paragraph 
90 of the Complaint, which are therefore denied. 

39. As to the allegations in Paragraph 91 of the Complaint, the District denies that Fairview 
“refused to tell” Doe whether Smith would be coming back to Fairview. The District is 
without sufficient knowledge as to the truth of the remaining allegations, which are 
therefore denied. 

40. The allegations in Paragraph 92 of the Complaint are denied. 

41. The District is without sufficient knowledge as to the truth of the allegations in Paragraphs 
93-94, which are therefore denied. 

42. As to the allegations in Paragraph 95 of the Complaint, the District admits that Fairview 
notified Doe that Smith would not be returning to Fairview for the 2017-18 school year. 


All other allegations in Paragraph 95 are denied. 
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43. The District is without sufficient knowledge as to the truth of the allegations in Paragraph 
96 of the Complaint, which are therefore denied. 

44. The District denies the allegations in Paragraph 97 of the Complaint. 

45. As to the allegations in Paragraph 98 of the Complaint, the District admits that Doe was 
often late to her first class of the day. All other allegations in Paragraph 98 are denied. 

46. As to the allegations in Paragraph 99 of the Complaint, the District admits that Doe 
attended a therapy program out of state. The District is without sufficient knowledge as to 
the truth of the remaining allegations in Paragraph 99, which are therefore denied. 

47. As to the allegations in Paragraph 100 of the Complaint, the District admits that Doe 
completed her senior year. All other allegations in Paragraph 100 are denied. 

48. The allegations in Paragraph 101 are denied. 

49. As to the allegations in Paragraph 102 of the Complaint, the District denies that it learned 
of Smith’s “sexual assaults” on Doe and Student A or that the District was aware of the 
contents of the “Instagram account” prior to May 11, 2017. The District is without 
sufficient knowledge as to the truth of the remaining allegations in Paragraph 102, which 
are therefore denied. 

50. As to the allegations in Paragraph 103 of the Complaint, the District admits that Smith and 
Roe were participating in a choir concert in May 2017. All other allegations in Paragraph 
103 are denied. 

51. The District is without sufficient knowledge as to the truth of the allegations in Paragraphs 
104-105 of the Complaint, which are therefore denied. 


52. The allegations in Paragraph 106 of the Complaint are denied. 
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53. The District is without sufficient knowledge of the allegations in Paragraphs 107-108 of 
the Complaint, which are therefore denied. 

54. As to the allegations in Paragraph 109 of the Complaint, the District admits that Roe did 
not disclose “what had happened” and did not tell any school official “about the rape.” The 
District is without sufficient knowledge as to the remaining allegations in Paragraph 109, 
which are therefore denied. 

55. The allegations in Paragraph 110 of the Complaint are denied. 

56. The District is without sufficient knowledge as to the allegations in Paragraphs 111-116 of 
the Complaint, which are therefore denied. 


FIRST CLAIM FOR RELIEF 


Violation of Title IX (20 U.S.C. § 1681(a)) (Ms. Doe and Ms. Roe) Official Policy of 
Indifference (Defendant BVSD) 


57. As to Paragraphs 117-121 of the Complaint, the District moves to dismiss Plaintiffs’ First 
Claim for Relief for failure to state a claim as a matter of law; therefore, no answer is 


required. 


SECOND CLAIM FOR RELIEF 
Violation of 42 U.S.C. § 1983 (Ms. Doe and Ms. Roe) Failure to Train in Violation of 


Plaintiffs’ Constitutional and Federal Rights (Defendant BVSD) 


58. In response to Paragraph 124 of the Complaint, the District incorporates by reference each 
of its responses to the allegations in the Complaint. 

59. The allegations in Paragraph 125 of the Complaint state legal conclusions, and therefore 
assert allegations to which Defendant is not required to respond. To the extent a response is 
required, Defendant denies the allegations in Paragraph 125. 


60. The allegations in Paragraphs 126-134 of the Complaint are denied. 
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THIRD CLAIM FOR RELIEF 


Violation of 42 U.S.C. § 1983 (Ms. Doe and Ms. Roe) Equal Protection (Defendant BVSD) 


61 


62 


63. 


64. 


65. 


66. 


67. 


. In response to Paragraph 135 of the Complaint, the District incorporates by reference each 


of its responses to the allegations in the Complaint. 


. The allegations in Paragraphs 136-139 of the Complaint are denied. 


FOURTH CLAIM FOR RELIEF 


Violation of Title IX (20 U.S.C. § 1681(a)) (Ms. Doe) Deliberate Indifference to Ms. 
Doe’s Report of Sexual Assault (Defendant BVSD) 


As to Paragraphs 140-145 of the Complaint, the District moves to dismiss Plaintiffs’ Fourth 
Claim for Relief for failure to state a claim as a matter of law; therefore, no answer is 
required. 


FIFTH CLAIM FOR RELIEF 


Violation of 42 U.S.C. § 1983 (Ms. Doe) 
Equal Protection (Defendant Donald Stensrud) 


In response to Paragraph 146 of the Complaint, the District incorporates by reference each 
of its responses to the allegations in the Complaint. 
The allegations in Paragraphs 147-150 of the Complaint are denied. 


SIXTH CLAIM FOR RELIEF 


Violation of Title XI (20 U.S.C. § 1681(a)) (Ms. Roe) 
Substantial Risk of Harm to Ms. Roe (Defendant BVSD) 


In response to Paragraph 151 of the Complaint, the District incorporates by reference each 
of its responses to the allegations in the Complaint. 


The allegations in Paragraphs 152-157 of the Complaint are denied. 
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GENERAL DENIAL 
The District denies that Plaintiffs are entitled to any relief including but not limited to the 
relief specified in Plaintiffs’ “Prayer for Relief’. The District reserves its right to claim its fees, 
costs and other forms of relief. 
Except as specifically admitted above, the District denies all allegations in the Complaint 
including the titles and subtitle which are apart from the numbered paragraphs. 
AFFIRMATIVE DEFENSES 
68. Plaintiffs’ claims are barred in whole or in part because Plaintiffs fail to state a claim upon 
which relief can be granted. 
69. Plaintiffs’ claims are barred in whole or in part because the District complied with all 
applicable laws, statutes and regulations. 
70. Plaintiffs’ claims are barred in whole or in part because the alleged damages and losses if 
any were not proximately caused by the District. 
71. Plaintiffs’ claims are barred in whole or in part due to Plaintiffs’ failure to mitigate 
damages, if any. 
72. Plaintiffs’ claims are barred in whole or in part by the doctrine of qualified immunity. 
73. Plaintiffs’ claims are barred in whole or in part because the District is not subject to 


vicarious liability. 
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74. The District specifically reserves all rights to assert additional defenses under the Federal 
Rules of Civil Procedure, and any other defenses at law or in equity that may exist now or 


that may become available in the future. 


RESPECTFULLY SUBMITTED this 8th day of October, 2021. 


SEMPLE, FARRINGTON, EVERALL & CASE, P.C. 


By: s/ Holly E. Ortiz 
Holly E. Ortiz 
M. Johnathan Koonce 
1120 Lincoln Street, Suite 1308 
Denver, CO 80203 
Telephone: (303) 595-0941 
FAX: (303) 861-9608 


hortiz@semplelaw.com 
jkoonce @ semplelaw.com 


ATTORNEYS FOR DEFENDANT 
BOULDER VALLEY SCHOOL DISTRICT 
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CERTIFICATE OF SERVICE 


I hereby certify that on the 8th day of October, 2021, a correct copy of the foregoing was 
filed and served via CM/ECE on the following: 


John Clune 

Lauren Groth 

HUTCHINSON BLACK AND COOK, LLC 
921 Walnut Street, Suite 200 

Boulder, CO 80302 

(303) 442-6514 

clune @hbcboulder.com 

groth @hbcboulder.com 


Attorneys for Plaintiffs 


By: _s/Kathleen Schmidt 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLORADO 


Civil Action No. 1:21 -cv- 02133 —- RMR -SKC 
JANE DOE and JANE ROE, 

Plaintiff(s), 
V. 


BOULDER VALLEY SCHOOL DISTRICT; and 
DONALD STENSRUD, in his individual capacity, 


Defendant(s). 


SCHEDULING ORDER 


iF DATE OF CONFERENCE AND APPEARANCES 
OF COUNSEL AND PRO SE PARTIES 


The Scheduling Conference is scheduled for October 19, 2021 at 9:30 a.m. Plaintiffs Jane 
Doe and Jane Roe will be represented by Lauren E. Groth, Hutchinson Black and Cook, LLC, 921 
Walnut Street, Suite 200, Boulder, CO 80302. Defendant Boulder Valley School District will be 
represented by Holly E. Ortiz, Semple, Farrington, Everall & Case, P.C., 1120 Lincoln Street, Ste. 1308, 
Denver, CO 80203. Defendant Donald Stensrud will be represented by Ashley Hernandez-Schlagel, 


Nathan Dumm & Mayer P.C., 7900 E. Union Avenue, Ste. 600, Denver, CO 80237. 


ys STATEMENT OF JURISDICTION 


Plaintiffs allege this Court has subject matter jurisdiction over this action under 28 U.S.C. 


§ 1331. 
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3. STATEMENT OF CLAIMS AND DEFENSES 

Plaintiffs: Plaintiffs have asserted federal law claims for the violation of Title IX, 20 U.S.C. § 
1681(a) and violation of 42 U.S.C. § 1983 against Defendant Boulder Valley School District and 
violations of 42 U.S.C. § 1983 against Defendant Donald Stensrud. Plaintiffs Jane Doe and Jane 
Roe were high school students at Fairview High School (“FHS”) in the Boulder Valley School 
District (“BVSD”’) during the 2016-2017 school year. In the fall of 2016 Jane Doe was sexually 
assaulted by a classmate, Mr. Smith. Beginning no later than the spring of 2017, Defendant 
BVSD, through multiple administrative officials, including former Dean Jim Lefebvre, Assistant 
Principal Ross Sutter and Principal Donald Stensrud, received actual notice that Mr. Smith had 
assaulted Jane Doe, as well as another classmate, Student A. Despite this repeated notice to 
Defendant BVSD, administrators took no action to address Mr. Smith’s presence on campus or the 
substantial risk of harm that he posed. In May 2017, as a result of Defendant BVSD’s and Principal 
Stensrud’s clearly unreasonable response to notice that Mr. Smith had assaulted two FHS students, 
Jane Roe was raped by Mr. Smith on school grounds during a choir concert. 

At the time, Defendant BVSD was also on actual notice that Jane Doe was experiencing 
ongoing harassment and retaliation at FHS related to her assault that created a hostile educational 
environment, including cyberbullying and the creation of Instagram accounts that mocked her as 
a victim of rape. Jane Doe and her family also met repeatedly with Principal Stensrud and 
administrators to express concerns about the ongoing hostile educational environment Jane Doe 
was experiencing. Despite this repeated notice, Defendant BVSD and Defendant Stensrud took no 
action to address the hostile educational environment Jane Doe was experiencing and, as a result, 


Jane Doe was forced to leave FHS. 
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Both Jane Doe and Jane Roe have also brought claims against Defendant BVSD for its 
long history of failing to respond appropriately to Title IX complaints at FHS and the creation and 
maintenance of an official policy of deliberate indifference to sexual harassment and abuse at FHS. 


Defendant Boulder Valley School District (the “District”): 


The District denies that it had actual knowledge of a sexual assault against Ms. Doe 
prior to May 11, 2017 or Ms. Roe prior to the fall of 2019. The District further denies that it had 
any knowledge of any alleged sexual assaults or other harassment by Mr. Smith prior to May 11, 
2017, when the District learned of Ms. Doe’s alleged assault. The District denies that it had actual 
knowledge of any sexual harassment, aside from the alleged assaults by Mr. Smith, suffered by 
Ms. Doe or Ms. Roe while attending FHS. Moreover, after having actual knowledge of the alleged 
assaults against Ms. Doe and Ms. Roe, the District responded appropriately, providing appropriate 
supports, granting accommodation requests and ensuring that Mr. Smith did not return to FHS. 
The District further denies that Fairview had a custom of deliberate indifference to any sexual 
harassment or assault or had ignored reports of sexual harassment or assault. To the contrary, the 
District took appropriate action on all sexual harassment and assault complaints of which it had 
actual knowledge. The District did not act with deliberate indifference to known sexual harassment 
or assault. 

The District denies that it violated Title IX (20 U.S.C. § 1681(a)) or the equal 
protection rights of either Ms. Doe or Ms. Roe under 42 U.S.C. § 1983. The District also denies 
that it failed to train its employees in violation of 42 U.S.C. § 1983. In addition, Defendants assert 
the following affirmative defenses: (1) Plaintiffs’ claims are barred in whole or in part because 


Plaintiffs fail to state a claim upon which relief can be granted; (2) Plaintiffs’ claims are barred in 
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whole or in part because the District complied with all applicable laws, statutes, and regulations; 
(3) Plaintiffs’ claims are barred in whole or in part because the alleged damages and losses, if any, 
were not proximately caused by the District; (4) Plaintiffs’ claims are barred in whole or in part 
due to Plaintiffs’ failure to mitigate damages, if any; (5) Plaintiffs’ claims are barred in part by the 
doctrine of qualified immunity; and (6) Plaintiffs’ claims are barred in whole or in part because 
the District is not subject to vicarious liability. The District reserves the right to assert any other 


affirmative defense available to it. 


Defendant Donald Stensrud: This Defendant denies any liability or wrongdoing. This Defendant 


acted reasonably and promptly as soon as the allegation involving Ms. Doe was brought to his 
attention. This Defendant denies many of the allegations in the Complaint directed at him or that 
he had knowledge at the time as to certain allegations. This Defendant reserves all rights and 


defenses as set forth in the answer he filed. 


4. UNDISPUTED FACTS 
The parties agree that the following facts are not in dispute: 


1) During the 2016-2017 school year, Plaintiff Jane Doe was a student at FHS within 
the Boulder Valley School District. 


2) During the 2016-2017 school year, Plaintiff Jane Roe was a student at FHS within 
the Boulder Valley School District. 


3) During the 2016-2017 school year, John Smith was also a student at FHS within 
the Boulder Valley School District. 


4) Donald Stensrud was principal at FHS at all relevant times. 


5) On November 16, 2016, Jamie Smalley made a mandatory report concerning Jane 
Doe to School Resource Officer Cory Nicholas. 


6) On May 11, 2017, Assistant Principal Sutter reported Student B to Boulder Police 
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Department regarding cyberbullying related to an Instagram account. 


7) FHS disciplined Student B in relation to the Instagram account he created. 


8) Mr. Smith withdrew from FHS after May 2017. 


9) Jane Doe graduated from FHS in May 2020. 


10) Jane Roe graduated from FHS in May 2021. 


3 COMPUTATION OF DAMAGES 


Plaintiffs: Plaintiffs seek the following categories of damages: 


a) 


b) 


c) 


d) 


Economic Damages: These damages include expenses for past and future treatment for the 


psychological harm associated with the rape, ongoing harassment, and hostile educational 
environment that Plaintiffs experienced, including therapy and therapeutic program costs. 
Future treatment and medical costs will be assessed by experts and addressed in expert 
testimony. 


Noneconomic Damages: These damages include all of Plaintiffs’ pain, suffering and 


emotional harm as a result of their rapes, ongoing harassment and the hostile educational 
environment experienced at FHS. 


Punitive Damages: Plaintiffs also seek an award of punitive damages to be determined at 


trial and as permitted under 42. U.S.C. § 1983 and 1681(a). 


Attorneys’ Fees, Costs and Interest: Plaintiffs also seek an award of attorneys’ fees and 


costs pursuant to 42 U.S.C. § 1988(b), as well as all statutory and mandatory interest. 
Should this matter proceed to trial, Plaintiffs reasonably anticipate that their fees and 


costs alone will exceed $500,000. 
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Defendants: 


Defendant Boulder Valley School District: The District is not currently seeking damages, but 


reserve their rights to claim attorneys’ fees, costs, and other relief. 


Defendant Donald Stensrud: This Defendant does not currently seek damages, but reserves his right 


to seek costs and/or attorney fees later. 
6. REPORT OF PRECONFERENCE DISCOVERY 
AND MEETING UNDER FED. R. CIV. P. 26(f) 

a. Date of Rule 26(f) meeting: The Rule 26(f) meeting was held on October 4, 2021. 

b. Name of each participant and party he/she represented: Plaintiffs were represented 
by John C. Clune and Lauren E. Groth. Defendant Boulder Valley School District was 
represented by Holly E. Ortiz. Defendant Donald Stensrud was represented by Marni Nathan 
Kloster. 

c Statement as to when Rule 26(a)(1) disclosures were made or will be made: Rule 
26(a)(1) disclosures are to be made by October 18, 2021. 

d. Proposed changes, if any, in timing or requirement of disclosures under Fed. R. 

Civ. P. 26(a)(1): None. 

e Statement concerning any agreements to conduct_informal discovery: No 
agreement to conduct informal discovery has been reached. 

L Statement concerning any other agreements or procedures to reduce discovery and 
other litigation costs, including the use of a unified exhibit numbering system. 

The parties agree to take all reasonable steps to reduce discovery and litigation costs through the use 
of a unified exhibit numbering system for depositions, utilizing a Bates-numbered labeling system for 


documents and items produced during the course of litigation, and agreeing to the production of all discovery 
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electronically, where feasible. 


g. Statement _as to whether the parties anticipate that their claims or defenses will 


involve extensive electronically stored information, or that a substantial amount of disclosure or 


discovery will involve information or records maintained in electronic form. 


Plaintiffs: Plaintiffs believe there will be significant electronically stored information in 
the form of email from the Defendants, student files, and Infinity Campus records. 


Defendant Boulder Valley School District: The District anticipates that there will be 


minimal electronic discovery, which will likely be comprised primarily of emails. 


Defendant Stensrud: This Defendant does not anticipate having much, if any, electronic 
discovery, given that the pertinent records likely all belong to the District and not him 
personally. 
Plaintiffs and Defendants agree that documents will be provided in their native format to the extent 
that such documents are available in the native format and are in a party’s possession. Should 
production of documents in native format become unduly expensive, the parties agree to confer 
further regarding production of documents in a cost-effective manner. 


h. Statement summarizing the parties’ discussions regarding the possibilities for 


promptly settling or resolving the case. 


The parties have previously engaged in settlement discussions and mediation regarding this 
matter and will continue to do so as the present litigation progresses. 
re CONSENT 


All parties have not consented to the exercise of jurisdiction of a magistrate judge. 
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8. DISCOVERY LIMITATIONS 


a. Modifications Which Any Party Proposes to the Presumptive Numbers of 


Depositions or Interrogatories Contained in the Federal Rules: 


The parties have no modifications to the presumptive numbers of depositions and 
interrogatories in the federal rules. The parties agree that the presumptive numbers of 
interrogatories will apply per party. The parties agree that the presumptive number of depositions 
will apply per side. 


b. Limitations Which Any Party Proposes on the Length of Depositions: 


The parties agree to conduct depositions in accordance with the applicable rules limiting 
the length of depositions to one day of seven hours. 


c Limitations Which Any Party Proposes on the Number of Requests for Production 


and/or Requests for Admission: The parties agree to a proposed limitation of 25 Requests for 


Production and 25 Requests for Admission per party. 


ae Deadline for service of interrogatories, requests for production and requests for 


admission: April 20, 2022. 


oH Other Planning or Discovery Orders: The parties will submit a joint motion for 


entry of a protective order contemporaneous with the filing of this proposed scheduling order. 
9. CASE PLAN AND SCHEDULE 


The parties agree to the following discovery deadlines for this case: 


a. Deadline for Joinder of Parties and Amendment of Pleadings: November 18, 2021. 


b. Discovery Cut-Off: May 20, 2022 


Cc. Dispositive Motion Deadline: July 8, 2022 


d. Expert Witness Disclosure: 
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1. The parties anticipate disclosing the following experts: 


Plaintiffs expect to call (3) expert witnesses: a liability expert, a damages 
expert and an economist. 

Defendants: In addition to any rebuttal experts needed, Defendants may call 
a damages expert or any other expert found to be relevant during discovery. 


2. Limitations which the parties propose_on the use or number of expert 


witnesses: 
The parties agree that each side should be permitted three retained expert 
witnesses and two non-retained expert witnesses. 

a The parties shall designate all affirmative experts, if any, and provide 
opposing counsel with all information specified in Fed. R. Civ. P. 26(a)(2) 
on or before: March 25, 2022. 

4. The parties shall designate all rebuttal experts, if any, and provide opposing 
counsel with all information specified in Fed. R. Civ. P. 26(a)(2) on or 
before: April 22, 2022. 

=3 Identification of Persons to Be Deposed: 
1. Plaintiffs anticipate deposing the following persons: 


1. Donald Stensrud 7 Hours 


Ze Jamie Smalley 3.5 Hours 
3. Corey Nicholas 3.5 Hours 
4, Jim Lefebvre 3.5 Hours 


5. Ross Sutter 7 Hours 
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pa Defendants anticipate deposing the following persons: 
1. Jane Doe 7 Hours 
a. Jane Roe 7 Hours 
3. Jane Doe’s Father 3.5 Hours 


4, Jane Doe’s Mother 3.5 Hours 
>, Jane Roe’s Father 3.5 Hours 
6. Jane Roe’s Mother 3.5 Hours 
Ts Student A 3.5 Hours 
8. Student A’s Mother 3.5 Hours 
The above length of depositions are simply an estimate and the parties reserve the 


right to utilize the full seven hours as permitted if necessary. 


10. DATES FOR FURTHER CONFERENCES 


a. Status conferences will be held in this case at the following dates and times: 
b. A final pretrial conference will be held in this case on at 
o’clock m. A Final Pretrial Order shall be prepared by the parties and submitted 


to the court no later than seven (7) days before the final pretrial conference. 
11. OTHER SCHEDULING MATTERS 


a. Identify those discovery or scheduling issues, if any, on which counsel after a good 


faith effort, were unable to reach agreement: None. 


b. Anticipated length of trial and whether trial is to the court or jury: 


The parties anticipate an eight day jury trial. 
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c: No pretrial proceedings may be more efficiently or economically conducted in 
District Court’s facilities outside of Denver. 


12. NOTICE TO COUNSEL AND PRO SE PARTIES 


The parties filing motions for extension of time or continuances must comply with 
D.C.COLO.LCivR 6.1(c) by submitting proof that a copy of the motion has been served upon the 
moving attorney's client, all attorneys of record, and all pro se parties. 

Counsel will be expected to be familiar and to comply with the Pretrial and Trial 
Procedures or Practice Standards established by the judicial officer presiding over the trial of this 
case. 

With respect to discovery disputes, parties must comply with D.C.COLO.LCivR 7.1(a). 

Counsel and unrepresented parties are reminded that any change of contact information 
must be reported and filed with the Court pursuant to the applicable local rule. 

13. AMENDMENTS TO SCHEDULING ORDER 


This scheduling order may be altered or amended only upon a showing of good cause. 


DATED this day of , 2021. 


BY THE COURT: 


United States Magistrate Judge 
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DATED this 12" day of October, 2021. 
Respectfully Submitted, 


s/Lauren C. Groth 

John C. Clune 

Lauren E. Groth 

Hutchinson Black and Cook, LLC 
921 Walnut Street, Suite 200 
Boulder, CO 80302 

(303) 442-6514 

clune @hbcboulder.com 

groth @hbcboulder.com 


Attorneys for Plaintiffs 


S/Holly E. Ortiz 

Holly E. Ortiz 

Michael Brent Case 

Johnathan Koonce 

Semple, Farrington, Everall & Case, P.C. 
1120 Lincoln Street, Ste. 1308 

Denver, CO 80203 

(303) 595-0941 

bcase@semplelaw.com 


jkoonce @semplelaw.com 
hortiz@semplelaw.com 


Attorneys for Defendant Boulder Valley School District 


s/Marni Nathan Kloster 

Marni Nathan Kloster 

Ashley Hernandez-Schlagel 
Nathan Dumm & Mayer P.C. 
7900 E. Union Avenue, Ste. 600 
Denver, CO 80237 

(303) 757-5106 


hortiz@semplelaw.com 
MKloster@ndm-law.com 


Attorneys for Defendant Donald Stensrud 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLORADO 


Civil Action No. 1:21-cv-02133-RMR-SKC 


JANE DOE and 
JANE ROE 


Plaintiffs, 
V. 


BOULDER VALLEY SCHOOL DISTRICT and DONALD STENSRUD, in his individual 
capacity. 


Defendants. 


[PROPOSED] PROTECTIVE ORDER 


Defendants and Plaintiffs, having shown good cause in support of the entry of this 
Protective Order to protect dissemination of the confidential information set forth herein, and 
recognizing the parties to this case have stipulated hereto, IT IS ORDERED: 

1. This Protective Order shall apply to all documents, materials, and information, 
including without limitation, documents produced, answers to interrogatories, responses to 
requests for admission, deposition testimony and other information disclosed pursuant to 
disclosures or discovery under the Federal Rules of Civil Procedure which have been marked as 
“CONFIDENTIAL” in accordance with this Protective Order. 

2. As used in this Protective Order, “document” is defined as provided in Fed. R. 
Civ. P. 34(a). A draft or non-identical copy is a separate document within the meaning of this 


term. 


Joint Motion for Entry of Protective Order 
Exhibit A 
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a. Information designated by a party as “CONFIDENTIAL” shall be information 
that is confidential pursuant to federal or state law, or which implicates common law privacy 
interests of current and former Boulder Valley School District (“BVSD”) employees and 
students, and may include, without limitation, personnel records, student records, and personal 
information related to such individuals, e.g. financial and medical records (“Confidential 
Information”). See, e.g., 22 U.S.C. § 1232g and 34 C.FR. § 99.3 (Family Educational Rights 
and Privacy Act (FERPA)) (prohibiting an educational institution from disclosing personally 
identifiable information regarding students); C.R.S. § 24-72-204(3)(a)(II)(A) (prohibiting a 
public entity from disclosing personnel records). Neither party shall designate as 
CONFIDENTIAL documents which are public record, nor is either party permitted to designate 
as CONFIDENTIAL documents which do not implicate the interests sought to be protected 
herein. Wholesale designation of all documents as CONFIDENTIAL is not permitted. 

4, A party may designate any document or information, including any portion of a 
document, any interrogatory response, other discovery response, and/or transcript of a 
deposition, as CONFIDENTIAL that constitutes or contains information that is entitled to 
protection under this Protective Order. Where the CONFIDENTIAL designation applies only to 
a portion of the document, a party will make reasonable effort to designate only those portions of 
the document that contain information entitled to protection. 

a. Confidential Information shall not be disclosed or used for any purpose except the 
preparation and trial of this case. 

6. Confidential Information shall not, without the consent of the party producing it 


or further order of the Court, be disclosed except that such information may be disclosed to: 
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a. Attorneys actively working on this case; 

b. Persons regularly employed or associated with the attorneys actively 
working on the case whose assistance is required by said attorneys in the 
preparation for trial, or at trial, or at other proceedings in this case; 

C. The parties, including designated representatives for the parties and their 
insurance; 

d. Expert witnesses and consultants retained in connection with this 
proceeding, to the extent such disclosure is necessary for preparation, trial 
or other proceedings in this case; 

eS The Court and its employees (“Court Personnel”); 

if Stenographic reporters who are engaged in proceedings necessarily 
incident to the conduct of this action; 

g. Deponents or witnesses and their translators, to the extent the latter is 
used; and, 

h. Other persons by written agreement of the parties. 

7, Prior to disclosing any Confidential Information to any person listed above (other 


than counsel, persons employed by counsel, Court Personnel, and stenographic reporters), 


counsel shall provide such person with a copy of this Protective Order and obtain from such 


person the verbal acknowledgement stating that he or she has read this Protective Order and 


agrees to be bound by its provisions. 


8. Documents are designated as CONFIDENTIAL by placing or affixing on them (in 


a manner that will not interfere with their legibility) the following or other appropriate notice: 
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“CONFIDENTIAL”. Before designating a document as CONFIDENTIAL, the designating party 
must review the document and have a good faith belief basis for doing so. 

oa Clawback Agreement: The parties agree that they will hereafter take reasonable 
steps to protect against inadvertent disclosure of materials protected by the work product 
doctrine and attorney-client privilege recognized by the federal courts (“Protected Materials”’). 
The parties also agree that the inadvertent disclosure of Protected Materials shall not constitute a 
waiver of the attorney work product doctrine or attorney-client privilege. Any party that 
discovers it has sent or received Protected Materials shall immediately notify the opposing party 
so that appropriate steps to return or destroy the Protected Materials may be taken. By operation 
of the parties’ agreement, the parties are specifically afforded the protections of FRE 502(d) and 
(e). This Clawback Agreement supplements, and does not supersede, any protections already 
afforded by FRE 502 or FRCP 26(b)(5)(B). 

10. | Whenever a deposition involves the disclosure of Confidential Information, the 
deposition or portions thereof shall, at the election of counsel, be designated as 
CONFIDENTIAL and shall be subject to the provisions of this Protective Order. Such 
designation shall be made on the record during the deposition whenever possible, but a party 
may designate portions of depositions as CONFIDENTIAL after transcription, provided written 
notice of the designation is promptly given to all counsel of record within thirty (30) days after 
notice by the court reporter of the completion of the transcript. 

11. A party may object to the designation of particular Confidential Information by 
giving written notice within 21 days of receipt to the party designating the disputed information. 


The written notice shall identify the information to which the objection is made. If the parties 


Case 1:21-cv-02133-RMR-SKC Document 29-1 Filed 10/13/21 USDC Colorado Page 5of5 


cannot resolve the objection, the non-designating party shall treat the document as confidential 
and file the document pursuant to D.C.COLO.LCivR 7.2(e) as restricted. It shall be the 
obligation of the party designating the information as CONFIDENTIAL to file an appropriate 
motion within 21 days of any lack of agreement requesting that the Court determine whether the 
disputed information should be subject to the terms of this Protective Order and remain 
restricted. The disputed information shall be treated as CONFIDENTIAL under the terms of this 
Protective Order until the Court rules on the motion. If the designating party fails to file such a 
motion within the prescribed time, the disputed information shall lose its designation as 
CONFIDENTIAL and shall not thereafter be treated as CONFIDENTIAL in accordance with 
this Protective Order. In connection with a motion filed under this provision, the party 
designating the information as CONFIDENTIAL shall bear the burden of establishing that good 
cause exists for the disputed information to be treated as CONFIDENTIAL. 

12; At the conclusion of this case, unless other arrangements are agreed upon, other 
than one copy that counsel for each Defendant may maintain as part of their records, each 
document and all copies thereof which have been designated as CONFIDENTIAL shall be 
returned to the party that designated as CONFIDENTIAL or the parties may elect to destroy 
CONFIDENTIAL documents. 

13. The Court may modify this Protective Order at any time for good cause shown 
following notice to all parties and an opportunity for them to be heard. 


IT ISSO ORDERED. 
DATED this day of , 2021 


Hon. S. Kato Crews 
United States Magistrate Court Judge 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLORADO 


Civil Action No. 1:21 -cv- 02133 —-RMR - SKC 
JANE DOE and JANE ROE, 

Plaintiff(s), 
V. 


BOULDER VALLEY SCHOOL DISTRICT; and 
DONALD STENSRUD, in his individual capacity, 


Defendants. 


JOINT MOTION FOR ENTRY OF PROTECTIVE ORDER 


Pursuant to Fed. R. Civ. P. 26(c)(1), the parties submit this joint motion for entry of a 
protective order limiting the disclosure of confidential information. As grounds for this joint 
motion, the parties state as follows: 

L. During the course of discovery, the parties will be producing documents that are 
confidential. As a result, the parties agree that a protective order is warranted to protect the 
sensitive and confidential nature of such documents. 

ee The parties have agreed to the terms of a Protective Order, a form of which is 
attached to this Motion as Exhibit A. 

3 This lawsuit involves allegations of constitutional and statutory violations 
involving a public school district and its employees and students. Consequently, the parties 
anticipate that certain testimony and documents disclosed in this matter may relate to 


information that is confidential and thereby implicate the common law and statutory privacy 
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interests of current and former Boulder Valley School District (“BVSD”) employees and 
students. Confidential information may include, without limitation, personnel records, student 
records, and personal information related to such individuals, e.g. financial or medical records. 
See, e.g., 22 U.S.C. § 1232g and 34 C.F.R. § 99.3 (Family Educational Rights and Privacy Act 
(FERPA) and implementing regulations) (prohibiting an educational institution from disclosing 
personally identifiable information regarding students); C.R.S. § 24-72-204(3)(a)(ID(A) 
(prohibiting a public entity from disclosing personnel records). 

4. As a result, a protective order is necessary to protect the Plaintiffs, Defendants, 
and other persons not parties to this litigation from annoyance, embarrassment, and oppression. 

3: A protective order permitting information be designated as confidential after a 
review of the information it contains and based on a good faith belief that the information is 
confidential or otherwise entitled to protection will “serve the interests of a just, speedy, and less 
expensive determination of complex disputes by alleviating the need for and delay occasioned by 
extensive and repeated judicial intervention.” Gillard v. Boulder Valley School District RE-2, 
196 F.R.D. 382, 386 (D. Colo. 2000). 

6. The undersigned certify that they have reviewed the Court’s practice standards 
and have tailored the proposed protective order accordingly. 

WHEREFORE, for the reasons set forth above, the parties respectfully request that the 


Court enter the proposed Protective Order in the form accompanying this motion. 
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Date: October 13, 2021 


s/ Lauren E. Groth 

John C. Clune 

Lauren E. Groth 

Hutchinson Black and Cook LLC 
921 Walnut Street, Suite 200 
Boulder, CO 80302 

(303) 442-6514 

clune @hbcboulder.com 

groth @hbcboulder.com 


Attorneys for Plaintiffs 


s/ Holly E. Ortiz 
Holly E. Ortiz 


Michael Brent Case 

Johnathan Koonce 

Semple, Farrington, Everall & Case, P.C. 
1120 Lincoln Street, Ste. 1308 

Denver, CO 80203 

(303) 595-0941 


bcase @semplelaw.com 
jkoonce @semplelaw.com 


hortiz@semplelaw.com 


Attorneys for Defendant Boulder Valley School 
District 


s/Marni Nathan Kloster 

Marni Nathan Kloster 

Ashley Hernandez-Schlagel 
Nathan Dumm & Mayer P.C. 
7900 E. Union Avenue, Ste. 600 
Denver, CO 80237 

(303) 757-5106 


hortiz@semplelaw.com 
MKloster@ndm-law.com 


Attorneys for Defendant Donald Stensrud 
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CERTIFICATE OF SERVICE 


I hereby certify that on the 13" day of October 2021, a correct copy of the foregoing was 
filed and served via CM/ECF to the following: 


Holly E. Ortiz 

Michael Brent Case 

Johnathan Koonce 

Semple, Farrington, Everall & Case, P.C. 
1120 Lincoln Street, Ste. 1308 

Denver, CO 80203 

(303) 595-0941 


bcase @semplelaw.com 
jkoonce @semplelaw.com 


hortiz@ semplelaw.com 


Attorneys for Defendant Boulder Valley School District 


Marni Nathan Kloster 

Ashley Hernandez-Schlagel 
Nathan Dumm & Mayer P.C. 
7900 E. Union Avenue, Ste. 600 
Denver, CO 80237 

(303) 757-5106 


hortiz@semplelaw.com 
MKloster@ndm-law.com 


Attorneys for Defendant Donald Stensrud 


s/ Joi Zimmerman Gault 
Joi Zimmerman Gault 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLORADO 


Civil Action No. 21-cv-2133 - RMR - SKC 


JANE DOE and 
JANE ROE 


Plaintiffs, 
V. 


BOULDER VALLEY SCHOOL DISTRICT; and 
DONALD STENSRUD, in his individual capacity. 


Defendants. 


[PROPOSED] ORDER REGARDING UNOPPOSED MOTION FOR EXTENION OF 
TIME TO RESPOND TO DEFENDANT’S MOTION TO DISMISS PLAINTIFFS’ FIRST 
AND FOURTH CLAIMS FOR RELEF 


This matter is before the Court on the Plaintiffs’ Unopposed Motion for Extension of Time 


to Respond to Defendant’s Motion to Dismiss Plaintiffs’ First and Fourth Claims for Relief. 


IT IS HEREBY ORDERED that the Motion is GRANTED. The Plaintiffs’ 14-day 
extension, to and including November 12, 2021, to respond to Defendant BVSD’s Motion to 
Dismiss Plaintiffs’ First and Forth Claims is granted. 


Dated: 


United States District Judge 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLORADO 


Civil Action No. 21-cv-2133 - RMR - SKC 


JANE DOE and 
JANE ROE 


Plaintiffs, 
V. 


BOULDER VALLEY SCHOOL DISTRICT; and 
DONALD STENSRUD, in his individual capacity. 


Defendants. 


UNOPPOSED MOTION FOR EXTENSION OF TIME TO RESPOND TO DEFENDANT 
BVSD’S MOTION TO DISMISS PLAINTIFFS’ FIRST AND FOURTH CLAIMS FOR 
RELEF 

Plaintiffs Jane Doe (“Ms. Doe”) and Jane Roe (“Ms. Roe”) (collectively “Plaintiffs”), by 
and through the undersigned counsel, hereby move for an extension of time to respond to 
Defendant Boulder Valley School District’s (“BVSD”) Motion to Dismiss Plaintiffs’ First and 
Fourth Claims for Relief. In support of this motion, Plaintiffs state as follows. 

1. Pursuant to D.C.COLO.LCivR 7.1(a), undersigned counsel states that she conferred with 
counsel for Defendant BVSD regarding an extension of time to respond to its Motion to Dismiss. 
Counsel for Defendant BVSD does not oppose this request. Pursuant to D.C.COLO.LCivR 7.1(b), 
undersigned counsel states that this is Plaintiffs’ first request for an extension of time with respect 
to their response to Defendant BVSD’s Motion to Dismiss. 

2. This is a Title IX civils nghts action involving Title [X claims and Section 1983 claims 
against Defendant BVSD and Defendant Donald Stensrud. 


3. Defendant Stensrud filed an Answer to Plaintiffs’ Complaint on October 8, 2021. 
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4. Defendant BVSD filed a Partial Motion to Dismiss Plaintiffs’ claims on October 8, 2021. 
Plaintiffs’ response currently is due October 29, 2021. 

5. Due to the breadth of the issues raised in the Motion to Dismiss and conflicting briefing 
deadlines that Plaintiffs’ counsel have in several other matters, Plaintiffs request additional time 
to respond to Defendant BVSD’s Motion to Dismiss. 

6. The foregoing motion is not submitted for purpose of delay and granting it will not 
prejudice any party given that this case is still at the starting gates. 

7. Pursuant to D.C.COLO.LCivR 6.1(c), undersigned counsel certifies that she is 
contemporaneously serving a copy of this motion upon her clients. 

WHEREFORE, Plaintiffs respectfully request the court grant Plaintiffs’ 14-day extension, to 

and including November 12, 2021, to respond to Defendant BVSD’s Motion to Dismiss 

Plaintiffs’ First and Fourth Claims. 

Dated: October 18, 2021. 
Respectfully submitted, 
HUTCHINSON BLACK AND COOK, LLC 
By: /s/ Lauren Groth 
John Clune, 
Lauren Groth 
921 Walnut Street, Suite 200 
Boulder, CO 80302 


(303) 442-6514 
clune@hbcboulder.com 


groth@hbcboulder.com 
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CERTIFICATE OF SERVICE 


I hereby certify that on the 18" day of October 2021, a correct copy of the foregoing was filed 
and served via CM/ECF and via e-mail to the following: 


Holly E. Ortiz 

Michael Brent Case 

Johnathan Koonce 

Semple, Farrington, Everall & Case, P.C. 
1120 Lincoln Street, Ste. 1308 

Denver, CO 80203 

(303) 595-0941 

bcase@semplelaw.com 
jkoonce@semplelaw.com 
hortiz@semplelaw.com 


Attorneys for Defendant Boulder Valley School District 


Marni Nathan Kloster 

Ashley Hernandez-Schlagel 
Nathan Dumm & Mayer P.C. 
7900 E. Union Avenue, Ste. 600 
Denver, CO 80237 

(303) 757-5106 
hortiz@semplelaw.com 
MKloster@ndm-law.com 


Attorneys for Defendant Donald Stensrud 


s/ Joi Zimmerman Gault 
Joi Zimmerman Gault 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLORADO 
Magistrate Judge S. Kato Crews 


Civil Action: 21-cv-02133-RMR-SKC Date: October 19, 2021 
Courtroom Deputy: Amanda Montoya FTR — Reporter Deck-Courtroom C-201* 
Parties: Counsel: 
JANE DOE, et al., Lauren Groth 
Plaintiff, 
V. 
BOULDER VALLEY SCHOOL DISTRICT, Holly Ortiz 
DONALD STENSRUD, Ashley Hernandez-Schlagel 
Defendant. 
COURTROOM MINUTES 


HEARING: TELEPHONE RULE 16(b) SCHEDULING CONFERENCE 
Court in session: 09:37 a.m. 
Court calls case. Appearances of counsel. 


THE FOLLOWING WILL CONFIRM THE ACTIONS TAKEN AND DATES SET AT 
THE SCHEDULING CONFERENCE HELD THIS DATE: 

Each side shall be limited to 10 depositions. 

Depositions shall not exceed one day of seven hours. 

Each party shall be limited to 25 interrogatories, 25 requests for production, and 25 requests for 
admission. 

Joinder of Parties/Amendment of Pleadings: November 18, 2021 

Discovery Cut-off: May 20, 2022 

Dispositive Motions Deadline: July 8, 2022 

Each side is permitted to three retained expert witnesses and two non-retained expert witnesses. 
Parties shall designate affirmative experts on or before: March 25, 2022 

Parties shall designate rebuttal experts on or before: April 22, 2022 


Interrogatories, requests for Production of Documents and Requests for Admissions shall be 
served no later than April 20, 2022 


JOINT STATUS REPORT shall be filed no later than January 12, 2022. Counsel shall refer 
to this Court’s practice standards for the specific areas needing to be addressed in the report. 
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FINAL PRETRIAL CONFERENCE will be set by District Judge Rodriguez. 


Counsel shall be familiar with the practice standards of the assigned District Court Judge and of 
Magistrate Judge Crews. 


Scheduling Order is signed and entered with interlineations. 
Hearing concluded. 


Court in recess: 09:42 a.m. 
Total time in court: 00:05 


*To order transcripts of hearings, please contact either Patterson Transcription Company at (303) 
755-4536 or AB Litigation Services at (303) 629-8534. 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLORADO 


Civil Action No. 1:21 -cv- 02133 —- RMR -SKC 
JANE DOE and JANE ROE, 

Plaintiff(s), 
V. 


BOULDER VALLEY SCHOOL DISTRICT; and 
DONALD STENSRUD, in his individual capacity, 


Defendant(s). 


SCHEDULING ORDER 


1. DATE OF CONFERENCE AND APPEARANCES 
OF COUNSEL AND PRO SE PARTIES 


The Scheduling Conference is scheduled for October 19, 2021 at 9:30a.m. Plaintiffs Jane 
Doe and Jane Roe will be represented by Lauren E. Groth, Hutchinson Black and Cook, LLC, 921 
Walnut Street, Suite 200, Boulder, CO 80302. Defendant Boulder Valley School District will be 
represented by Holly E. Ortiz, Semple, Farrington, Everall & Case, P.C., 1120 Lincoln Street, Ste. 1308, 
Denver, CO 80203. Defendant Donald Stensrud will be represented by Ashley Hernandez-Schlagel, 


Nathan Dumm & Mayer P.C., 7900 E. Union Avenue, Ste. 600, Denver, CO 80237. 


2. STATEMENT OF JURISDICTION 


Plaintiffs allege this Court has subject matter jurisdiction over this action under 28 U.S.C. 


§ 1331, 


Case 1:21-cv-02133-RMR-SKC Document 34 Filed 10/19/21 USDC Colorado Page 2 of 12 


3 STATEMENT OF CLAIMS AND DEFENSES 

Plaintiffs: Plaintiffs have asserted federal law claims for the violation of Title IX, 20 U.S.C. § 
1681(a) and violation of 42 U.S.C. § 1983 against Defendant Boulder Valley School District and 
violations of 42 U.S.C. § 1983 against Defendant Donald Stensrud. Plaintiffs Jane Doe and Jane 
Roe were high school students at Fairview High School (“FHS”) in the Boulder Valley School 
District (“BVSD”) during the 2016-2017 school year. In the fall of 2016 Jane Doe was sexually 
assaulted by a classmate, Mr. Smith. Beginning no later than the spring of 2017, Defendant 
BVSD, through multiple administrative officials, including former Dean Jim Lefebvre, Assistant 
Principal Ross Sutter and Principal Donald Stensrud, received actual notice that Mr. Smith had 
assaulted Jane Doe, as well as another classmate, Student A. Despite this repeated notice to 
Defendant BVSD, administrators took no action to address Mr. Smith’s presence on campus or the 
substantial risk of harm that he posed. In May 2017, as a result of Defendant BVSD’s and Principal 
Stensrud’s clearly unreasonable response to notice that Mr. Smith had assaulted two FHS students, 
Jane Roe was raped by Mr. Smith on school grounds during a choir concert. 

At the time, Defendant BVSD was also on actual notice that Jane Doe was experiencing 
ongoing harassment and retaliation at FHS related to her assault that created a hostile educational 
environment, including cyberbullying and the creation of Instagram accounts that mocked her as 
a victim of rape. Jane Doe and her family also met repeatedly with Principal Stensrud and 
administrators to express concerns about the ongoing hostile educational environment Jane Doe 
was experiencing. Despite this repeated notice, Defendant BVSD and Defendant Stensrud took no 
action to address the hostile educational environment Jane Doe was experiencing and, as a result, 


Jane Doe was forced to leave FHS. 
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Both Jane Doe and Jane Roe have also brought claims against Defendant BVSD for its 
long history of failing to respond appropriately to Title IX complaints at FHS and the creation and 
maintenance of an official policy of deliberate indifference to sexual harassment and abuse at FHS. 


Defendant Boulder Valley School District (the “District’’): 


The District denies that it had actual knowledge of a sexual assault against Ms. Doe 
prior to May 11, 2017 or Ms. Roe prior to the fall of 2019. The District further denies that it had 
any knowledge of any alleged sexual assaults or other harassment by Mr. Smith prior to May 11, 
2017, when the District learned of Ms. Doe’s alleged assault. The District denies that it had actual 
knowledge of any sexual harassment, aside from the alleged assaults by Mr. Smith, suffered by 
Ms. Doe or Ms. Roe while attending FHS. Moreover, after having actual knowledge of the alleged 
assaults against Ms. Doe and Ms. Roe, the District responded appropriately, providing appropriate 
supports, granting accommodation requests and ensuring that Mr. Smith did not return to FHS. 
The District further denies that Fairview had a custom of deliberate indifference to any sexual 
harassment or assault or had ignored reports of sexual harassment or assault. To the contrary, the 
District took appropriate action on all sexual harassment and assault complaints of which it had 
actual knowledge. The District did not act with deliberate indifference to known sexual harassment 
or assault. 

The District denies that it violated Title IX (20 U.S.C. § 1681(a)) or the equal 
protection rights of either Ms. Doe or Ms. Roe under 42 U.S.C. § 1983. The District also denies 
that it failed to train its employees in violation of 42 U.S.C. § 1983. In addition, Defendants assert 
the following affirmative defenses: (1) Plaintiffs’ claims are barred in whole or in part because 


Plaintiffs fail to state a claim upon which relief can be granted; (2) Plaintiffs’ claims are barred in 
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whole or in part because the District complied with all applicable laws, statutes, and regulations; 
(3) Plaintiffs’ claims are barred in whole or in part because the alleged damages and losses, if any, 
were not proximately caused by the District; (4) Plaintiffs’ claims are barred in whole or in part 
due to Plaintiffs’ failure to mitigate damages, if any; (5) Plaintiffs’ claims are barred in part by the 
doctrine of qualified immunity; and (6) Plaintiffs’ claims are barred in whole or in part because 
the District is not subject to vicarious liability. The District reserves the right to assert any other 


affirmative defense available to it. 


Defendant Donald Stensrud: This Defendant denies any liability or wrongdoing. This Defendant 


acted reasonably and promptly as soon as the allegation involving Ms. Doe was brought to his 
attention. This Defendant denies many of the allegations in the Complaint directed at him or that 
he had knowledge at the time as to certain allegations. This Defendant reserves all rights and 


defenses as set forth in the answer he filed. 


4. UNDISPUTED FACTS 
The parties agree that the following facts are not in dispute: 


1) During the 2016-2017 school year, Plaintiff Jane Doe was a student at FHS within 
the Boulder Valley School District. 


2) During the 2016-2017 school year, Plaintiff Jane Roe was a student at FHS within 
the Boulder Valley School District. 


3) During the 2016-2017 school year, John Smith was also a student at FHS within 
the Boulder Valley School District. 


4) Donald Stensrud was principal at FHS at all relevant times. 


5) On November 16, 2016, Jamie Smalley made a mandatory report concerning Jane 
Doe to School Resource Officer Cory Nicholas. 


6) On May 11, 2017, Assistant Principal Sutter reported Student B to Boulder Police 
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Department regarding cyberbullying related to an Instagram account. 


7) FHS disciplined Student B in relation to the Instagram account he created. 


8) Mr. Smith withdrew from FHS after May 2017. 


9) Jane Doe graduated from FHS in May 2020. 


10) Jane Roe graduated from FHS in May 2021. 


5. COMPUTATION OF DAMAGES 
Plaintiffs: Plaintiffs seek the following categories of damages: 

a) Economic Damages: These damages include expenses for past and future treatment for the 
psychological harm associated with the rape, ongoing harassment, and hostile educational 
environment that Plaintiffs experienced, including therapy and therapeutic program costs. 
Future treatment and medical costs will be assessed by experts and addressed in expert 
testimony. 

b) Noneconomic Damages: These damages include all of Plaintiffs’ pain, suffering and 
emotional harm as a result of their rapes, ongoing harassment and the hostile educational 
environment experienced at FHS. 


c) Punitive Damages: Plaintiffs also seek an award of punitive damages to be determined at 


trial and as permitted under 42. U.S.C. § 1983 and 1681(a). 


d) Attorneys’ Fees, Costs and Interest: Plaintiffs also seek an award of attorneys’ fees and 


costs pursuant to 42 U.S.C. § 1988(b), as well as all statutory and mandatory interest. 
Should this matter proceed to trial, Plaintiffs reasonably anticipate that their fees and 


costs alone will exceed $500,000. 
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Defendants: 


Defendant Boulder Valley School District: The District is not currently seeking damages, but 


reserve their rights to claim attorneys’ fees, costs, and other relief. 


Defendant Donald Stensrud: This Defendant does not currently seek damages, but reserves his right 


to seek costs and/or attorney fees later. 
6. REPORT OF PRECONFERENCE DISCOVERY 
AND MEETING UNDER FED. R. CIV. P. 26(f) 

a. Date of Rule 26(f) meeting: The Rule 26(f) meeting was held on October 4, 2021. 

b. Name of each participant and party he/she represented: Plaintiffs were represented 
by John C. Clune and Lauren E. Groth. Defendant Boulder Valley School District was 
represented by Holly E. Ortiz. Defendant Donald Stensrud was represented by Marni Nathan 
Kloster. 

Cc: Statement as to when Rule 26(a)(1) disclosures were made or will be made: Rule 
26(a)(1) disclosures are to be made by October 18, 2021. 

d. Proposed changes, if any, in timing or requirement of disclosures under Fed. R. 

Civ. P. 26(a)(1): None. 

e Statement concerning any agreements to conduct informal discovery: No 
agreement to conduct informal discovery has been reached. 

f. Statement concerning any other agreements or procedures to reduce discovery and 


other litigation costs, including the use of a unified exhibit numbering system. 


The parties agree to take all reasonable steps to reduce discovery and litigation costs through the use 
of a unified exhibit numbering system for depositions, utilizing a Bates-numbered labeling system for 


documents and items produced during the course of litigation, and agreeing to the production of all discovery 


Case 1:21-cv-02133-RMR-SKC Document 34 Filed 10/19/21 USDC Colorado Page 7 of 12 


electronically, where feasible. 


g. Statement _as to whether the parties anticipate that their claims or defenses will 


involve extensive electronically stored information, or that a substantial amount of disclosure or 


discovery will involve information or records maintained in electronic form. 


Plaintiffs: Plaintiffs believe there will be significant electronically stored information in 
the form of email from the Defendants, student files, and Infinity Campus records. 


Defendant Boulder Valley School District: The District anticipates that there will be 


minimal electronic discovery, which will likely be comprised primarily of emails. 


Defendant Stensrud: This Defendant does not anticipate having much, if any, electronic 


discovery, given that the pertinent records likely all belong to the District and not him 

personally. 
Plaintiffs and Defendants agree that documents will be provided in their native format to the extent 
that such documents are available in the native format and are in a party’s possession. Should 
production of documents in native format become unduly expensive, the parties agree to confer 
further regarding production of documents in a cost-effective manner. 

h. Statement summarizing the parties’ discussions regarding the possibilities for 


promptly settling or resolving the case. 


The parties have previously engaged in settlement discussions and mediation regarding this 
matter and will continue to do so as the present litigation progresses. 
re CONSENT 


All parties have not consented to the exercise of jurisdiction of a magistrate judge. 
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8. DISCOVERY LIMITATIONS 


a. Modifications Which Any Party Proposes to the Presumptive Numbers of 


Depositions or Interrogatories Contained in the Federal Rules: 


The parties have no modifications to the presumptive numbers of depositions and 
interrogatories in the federal rules. The parties agree that the presumptive numbers of 
interrogatories will apply per party. The parties agree that the presumptive number of depositions 
will apply per side. 


b. Limitations Which Any Party Proposes on the Length of Depositions: 


The parties agree to conduct depositions in accordance with the applicable rules limiting 
the length of depositions to one day of seven hours. 


c Limitations Which Any Party Proposes on the Number of Requests for Production 


and/or Requests for Admission: The parties agree to a proposed limitation of 25 Requests for 


Production and 25 Requests for Admission per party. 


d. Deadline for service of interrogatories, requests for production and requests for 


admission: April 20, 2022. 
: Other Planning or Discovery Orders: The parties will submit a joint motion for 
entry of a protective order contemporaneous with the filing of this proposed scheduling order. 
9. CASE PLAN AND SCHEDULE 
The parties agree to the following discovery deadlines for this case: 
a. Deadline for Joinder of Parties and Amendment of Pleadings: November 18, 2021. 


b. Discovery Cut-Off: May 20, 2022 


C Dispositive Motion Deadline: July 8, 2022 


d. Expert Witness Disclosure: 
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1. The parties anticipate disclosing the following experts: 


Plaintiffs expect to call (3) expert witnesses: a liability expert, a damages 
expert and an economist. 

Defendants: In addition to any rebuttal experts needed, Defendants may call 
a damages expert or any other expert found to be relevant during discovery. 


Be Limitations which the parties propose_on the use or number of expert 


witnesses: 
The parties agree that each side should be permitted three retained expert 
witnesses and two non-retained expert witnesses. 

2. The parties shall designate all affirmative experts, if any, and provide 
opposing counsel with all information specified in Fed. R. Civ. P. 26(a)(2) 
on or before: March 25, 2022. 

4. The parties shall designate all rebuttal experts, if any, and provide opposing 
counsel with all information specified in Fed. R. Civ. P. 26(a)(2) on or 
before: April 22, 2022. 

e. Identification of Persons to Be Deposed: 
1, Plaintiffs anticipate deposing the following persons: 


1. Donald Stensrud 7 Hours 


2 Jamie Smalley 3.5 Hours 
3. Corey Nicholas 3.5 Hours 
4. Jim Lefebvre 3.5 Hours 


5. Ross Sutter 7 Hours 


Case 1:21-cv-02133-RMR-SKC Document 34 Filed 10/19/21 USDC Colorado Page 10 of 12 


2 Defendants anticipate deposing the following persons: 
1. Jane Doe 7 Hours 
2: Jane Roe 7 Hours 


2s Jane Doe’s Father 3.5 Hours 
4. Jane Doe’s Mother 3.5 Hours 
a Jane Roe’s Father 3.5 Hours 
6. Jane Roe’s Mother 3.5 Hours 
1 Student A 3.5 Hours 
8. Student A’s Mother 3.5 Hours 
The above length of depositions are simply an estimate and the parties reserve the 


right to utilize the full seven hours as permitted if necessary. 


10. DATES FOR FURTHER CONFERENCES 
a. Joint Status Report shall be filed no later than January 12, 2022. Counsel 
shall refer to this Court’s practice standards for specifics. 
b. A final pretrial conference will be set by District Judge Rodriguez. A Final 
Pretrial Order shall be prepared by the parties and submitted to the court no later than seven (7) 
days before the final pretrial conference. 


11. OTHER SCHEDULING MATTERS 


a. Identify those discovery or scheduling issues, if any, on which counsel after a good 


faith effort, were unable to reach agreement: None. 


b. Anticipated length of trial and whether trial is to the court or jury: 


The parties anticipate an eight day jury trial. 


Case 1:21-cv-02133-RMR-SKC Document 34 Filed 10/19/21 USDC Colorado Page 11 of 12 


C; No pretrial proceedings may be more efficiently or economically conducted in 
District Court’s facilities outside of Denver. 


12. NOTICE TO COUNSEL AND PRO SE PARTIES 


The parties filing motions for extension of time or continuances must comply with 
D.C.COLO.LCivR 6.1(c) by submitting proof that a copy of the motion has been served upon the 
moving attorney's client, all attorneys of record, and all pro se parties. 

Counsel will be expected to be familiar and to comply with the Pretrial and Trial 
Procedures or Practice Standards established by the judicial officer presiding over the trial of this 
case. 

With respect to discovery disputes, parties must comply with D.C.COLO.LCivR 7.1(a). 

Counsel and unrepresented parties are reminded that any change of contact information 
must be reported and filed with the Court pursuant to the applicable local rule. 

13. AMENDMENTS TO SCHEDULING ORDER 


This scheduling order may be altered or amended only upon a showing of good cause. 


DATED this 19" day of September, 2021. 
BY THE COURT: 
s/ S. Kato Crews 


United States Magistrate Judge 
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DATED this 12™ day of October, 2021. 
Respectfully Submitted, 


s/Lauren C. Groth 

John C. Clune 

Lauren E. Groth 

Hutchinson Black and Cook, LLC 
921 Walnut Street, Suite 200 
Boulder, CO 80302 

(303) 442-6514 
clune@hbcboulder.com 
groth@hbcboulder.com 


Attorneys for Plaintiffs 


S/Holly E. Ortiz 
Holly E. Ortiz 


Michael Brent Case 

Johnathan Koonce 

Semple, Farrington, Everall & Case, P.C. 
1120 Lincoln Street, Ste. 1308 

Denver, CO 80203 

(303) 595-0941 

bcase@semplelaw.com 


jkoonce@semplelaw.com 


hortiz@semplelaw.com 


Attorneys for Defendant Boulder Valley School District 


s/Marni Nathan Kloster 

Marni Nathan Kloster 

Ashley Hernandez-Schlagel 
Nathan Dumm & Mayer P.C. 
7900 E. Union Avenue, Ste. 600 
Denver, CO 80237 

(303) 757-5106 
hortiz@semplelaw.com 


MKloster@ndm-law.com 


Attorneys for Defendant Donald Stensrud 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLORADO 
U.S. Magistrate Judge S. Kato Crews 
Civil Action No. 1:21-cv-02133-SKC 


JANE DOE and 
JANE ROE 


Plaintiffs, 
V. 


BOULDER VALLEY SCHOOL DISTRICT and DONALD STENSRUD, in his 
individual capacity. 


Defendants. 


PROTECTIVE ORDER 


Defendants and Plaintiffs, having shown good cause in support of the entry of 
this Protective Order to protect dissemination of the confidential information set 
forth herein, and recognizing the parties to this case have stipulated hereto, IT IS 
ORDERED: 

1. This Protective Order shall apply to all documents, materials, and 
information, including without limitation, documents produced, answers to 
interrogatories, responses to requests for admission, deposition testimony and other 
information disclosed pursuant to disclosures or discovery under the Federal Rules 
of Civil Procedure which have been marked as “CONFIDENTIAL?” in accordance 


with this Protective Order. 
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2. As used in this Protective Order, “document” is defined as provided in 
Fed. R. Civ. P. 34(a). A draft or non-identical copy is a separate document within 
the meaning of this term. 

ae Information designated by a party as “CONFIDENTIAL” shall be 
information that is confidential pursuant to federal or state law, or which implicates 
common law privacy interests of current and former Boulder Valley School District 
(“BVSD”) employees and students, and may include, without limitation, personnel 
records, student records, and personal information related to such individuals, e.g. 
financial and medical records (“Confidential Information”). See, e.g., 22 U.S.C. § 
1232¢g and 34 C.F.R. § 99.3 (Family Educational Rights and Privacy Act (FERPA)) 
(prohibiting an educational institution from disclosing personally identifiable 
information regarding students); C.R.S. § 24-72-204(8)(a)(II)(A) (prohibiting a public 
entity from disclosing personnel records). Neither party shall designate as 
CONFIDENTIAL documents which are public record, nor is either party permitted 
to designate as CONFIDENTIAL documents which do not implicate the interests 
sought to be protected herein. Wholesale designation of all documents as 
CONFIDENTIAL is not permitted. 

4, A party may designate any document or information, including any 
portion of a document, any interrogatory response, other discovery response, and/or 
transcript of a deposition, as CONFIDENTIAL that constitutes or contains 


information that is entitled to protection under this Protective Order. Where the 
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CONFIDENTIAL designation applies only to a portion of the document, a party will 
make reasonable effort to designate only those portions of the document that 
contain information entitled to protection. 

5. Confidential Information shall not be disclosed or used for any purpose 
except the preparation and trial of this case. 

6. Confidential Information shall not, without the consent of the party 
producing it or further order of the Court, be disclosed except that such information 
may be disclosed to: 

a. Attorneys actively working on this case; 

oF Persons regularly employed or associated with the attorneys 
actively working on the case whose assistance is required by 
said attorneys in the preparation for trial, or at trial, or at other 
proceedings in this case; 

Cc. The parties, including designated representatives for the parties 
and their insurance; 

d. Expert witnesses and consultants retained in connection with 
this proceeding, to the extent such disclosure is necessary for 
preparation, trial or other proceedings in this case; 

e. The Court and its employees (“Court Personnel”); 

f. Stenographic reporters who are engaged in proceedings 


necessarily incident to the conduct of this action; 
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g. Deponents or witnesses and their translators, to the extent the 
latter is used; and, 
h. Other persons by written agreement of the parties. 

rf Prior to disclosing any Confidential Information to any person listed 
above (other than counsel, persons employed by counsel, Court Personnel, and 
stenographic reporters), counsel shall provide such person with a copy of this 
Protective Order and obtain from such person the verbal acknowledgement stating 
that he or she has read this Protective Order and agrees to be bound by its 
provisions. 

8. Documents are designated as CONFIDENTIAL by placing or affixing 
on them (in a manner that will not interfere with their legibility) the following or 
other appropriate notice: “CONFIDENTIAL”. Before designating a document as 
CONFIDENTIAL, the designating party must review the document and have a good 
faith belief basis for doing so. 

9. Clawback Agreement: The parties agree that they will hereafter take 
reasonable steps to protect against inadvertent disclosure of materials protected by 
the work product doctrine and attorney-client privilege recognized by the federal 
courts (“Protected Materials”). The parties also agree that the inadvertent 
disclosure of Protected Materials shall not constitute a waiver of the attorney work 
product doctrine or attorney-client privilege. Any party that discovers it has sent or 


received Protected Materials shall immediately notify the opposing party so that 
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appropriate steps to return or destroy the Protected Materials may be taken. By 
operation of the parties’ agreement, the parties are specifically afforded the 
protections of FRE 502(d) and (e). This Clawback Agreement supplements, and does 
not supersede, any protections already afforded by FRE 502 or FRCP 26(b)(5)(B). 

10. Whenever a deposition involves the disclosure of Confidential 
Information, the deposition or portions thereof shall, at the election of counsel, be 
designated as CONFIDENTIAL and shall be subject to the provisions of this 
Protective Order. Such designation shall be made on the record during the 
deposition whenever possible, but a party may designate portions of depositions as 
CONFIDENTIAL after transcription, provided written notice of the designation is 
promptly given to all counsel of record within thirty (80) days after notice by the 
court reporter of the completion of the transcript. 

11. A party may object to the designation of particular Confidential 
Information by giving written notice within 21 days of receipt to the party 
designating the disputed information. The written notice shall identify the 
information to which the objection is made. If the parties cannot resolve the 
objection, the non-designating party shall treat the document as confidential and 
file the document pursuant to D.C.COLO.LCivR 7.2(e) as restricted. It shall be the 
obligation of the party designating the information as CONFIDENTIAL to file an 
appropriate motion within 21 days of any lack of agreement requesting that the 


Court determine whether the disputed information should be subject to the terms of 
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this Protective Order and remain restricted. The disputed information shall be 
treated as CONFIDENTIAL under the terms of this Protective Order until the 
Court rules on the motion. If the designating party fails to file such a motion within 
the prescribed time, the disputed information shall lose its designation as 
CONFIDENTIAL and shall not thereafter be treated as CONFIDENTIAL in 
accordance with this Protective Order. In connection with a motion filed under this 
provision, the party designating the information as CONFIDENTIAL shall bear the 
burden of establishing that good cause exists for the disputed information to be 
treated as CONFIDENTIAL. 

12. Atthe conclusion of this case, unless other arrangements are agreed 
upon, other than one copy that counsel for each Defendant may maintain as part of 
their records, each document and all copies thereof which have been designated as 
CONFIDENTIAL shall be returned to the party that designated as 
CONFIDENTIAL or the parties may elect to destroy CONFIDENTIAL documents. 

13. The Court may modify this Protective Order at any time for good cause 
shown following notice to all parties and an opportunity for them to be heard. 


SO ORDERED. 
DATED: October 20, 2021. 
By the Court: 


SKE 


S. Kato Crews 
United States Magistrate Judge 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLORADO 


Civil Action No. 21-cv-2133 - RMR - SKC 


JANE DOE and 
JANE ROE 


Plaintiffs, 
Vv. 


BOULDER VALLEY SCHOOL DISTRICT; and 
DONALD STENSRUD, in his individual capacity. 


Defendants. 


PLAINTIFFS’ RESPONSE TO DEFENDANT BOULDER VALLEY SCHOOL 
DISTRICT’S MOTION TO DISMISS PLAINTIFFS’ FIRST AND FOURTH CLAIMS 


Plaintiffs Jane Doe (“Ms. Doe”) and Jane Roe (“Ms. Roe”) (collectively “Plaintiffs”), by 
and through the undersigned counsel, hereby move this Court to deny the Motion to Dismiss 
Plaintiffs’ First and Fourth Claims (the “Motion’’) filed by Defendant Boulder Valley School 
District (“BVSD”) as follows. 
I. INTRODUCTION 

This case serves as an example of the harm suffered when a school chooses to ignore and 
minimize sexual abuse and harassment of its female students for years. Defendants’ failure to 
investigate or otherwise respond to years of sexual assault committed by its students constituted 
an official policy or custom of gender-based discrimination. Consistent with that policy, BVSD 
failed to respond to repeated notice that Jane Doe had been sexually assaulted by a fellow student 
and serial sex offender, Mr. Smith, and was experiencing ongoing harassment by her peers related 
‘to her assault. This deliberate indifference by Fairview High School (“FHS”) administrators is 


reflective of a broad policy of deliberate indifference, as described in more detail below. As 
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Plaintiffs’ Complaint (the “Complaint’) alleges, this official policy of deliberate indifference, and 
the particular deliberate indifference to Ms. Doe’s assault, led to the assault of both Ms. Doe and 
Ms. Roe and resulted in Ms. Doe having to leave her school. Such indifference violated Plaintiffs’ 
rights under Title IX of the Educational Amendments of 1972 (‘Title IX’), as well as Plaintiffs’ 
rights under the Fourteenth Amendment. 

In its Motion, Defendant BVSD now argues that Count 1 should be dismissed because it 
had a written policy of how to respond to sexual harassment and thus could not have engaged in a 
pattern and practice of deliberate indifference and suggests that Count 4 should be dismissed by 
improperly attempting to dispute the factual allegations in Jane Doe’s deliberate indifference 
claim. For the reasons set forth below, Defendant BVSD’s motion should be summarily denied. 

Il. FACTUAL BACKGROUND 

Over the past decade, FHS has created and perpetuated an official policy or custom of 
deliberate indifference to sexual assault and sexual harassment. Compl. at {| 15-36. This policy of 
deliberate indifference is manifested in openly sexist comments made by administrators, a 
demonstrated pattern of ignoring reports of sexual assault, failures to make mandatory reports of 
sexual abuse of children to law enforcement, interference with law enforcement investigations, 
intimidation of staff who attempt to address sexual assault and sexual harassment, failure to train 
staff and administrators regarding Title [X, and a long-standing refusal to respond to notice of 
sexual assault or sexual harassment occurring off-campus unless the victims are willing to first 
pursue criminal charges or seek a restraining order. Jd. at {| 16, 18-23, 25-31, 33-34. This policy 
of deliberate indifference was particularly prevalent for accused male student athletes at FHS, who 
committed the overwhelming majority of assaults at the school. Jd. at { 17. Sexual violence by 


male student athletes was repeatedly excused and overlooked by FHS administrators and female 
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students were blamed for “making bad choices.” /d. at §§[ 25-26. As a result of this policy, students 
at FHS have experienced a sexually hostile educational culture, including an obvious heightened 
risk of sexual violence and sexual harassment and numerous documented instances of student-on- 
student sexual assault. /d. at {| 17-18, 32-33, 36. Indeed, the policy of deliberate indifference at 
FHS has led to so many reported instances of sexual assault and sexual harassment that in 2020, 
the Boulder Police Department, along with the Boulder District Attorney’s Office, began 
conducting a criminal investigation into the toxic environment at FHS. /d. at 24. This 
investigation has documented that teachers, parents and students have long raised strong concerns 
about the culture at FHS and the ongoing pattern of deliberate indifference to sexual assault, only 
to have such concerns fall on deaf ears. /d. at J§[ 28-29, 32-36. 


Plaintiffs Jane Doe and Jane Roe are two victims of FHS’s official policy of deliberate 


indifference. Id. at {{{ 40, 104. Ms. Doe was a sophomore at FHS in the fall of 2016 when she 
was sexually assaulted by a classmate, Mr. Smith. Id. at {{f| 37, 40. Ms. Roe was a freshman at 
FHS when she was sexually assaulted by Mr. Smith in the spring of 2017. Jd. at {1 37, 104. It 
was later uncovered that Mr. Smith has raped at least four different female students at BVSD. Jd. 


at { 59, 115. 

In November 2016, Ms. Doe reported her rape to her school counselor, Jamie Smalley. Jd. 
at { 46. Ms. Smalley made a mandatory report to FHS School Resource Officer Corey Nicholas. 
Id. Pursuant to BVSD policy JLF-R, in place at the time, all mandatory reports by FHS counselors 
and staff were also reported to FHS Principal Donald Stensrud or a FHS department head. /d. at 
149. Throughout the fall and winter of the 2016-2017 school year, Ms. Doe experienced severe 
harassment from Mr. Smith, his friends and other students about her rape. /d. at {{ 51, 53-55. 


Although this harassment was also reported to school officials, no investigation was conducted 
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and no protective measures were offered by FHS. /d. at {§[ 51-52, 56. The hostility at school 
became so dire that Ms. Doe’s mother slept in Ms. Doe’s room for fear that Ms. Doe might suicide. 


Id. at J 57. 


By no later than March of 2017, FHS learned that another student, Student A, had also been 
‘assaulted by Mr. Smith in October 2015, Jd. at [ 62, 64-66. Student A’s mother reported her 


daughter’s assault, and Ms. Doe’s assault of which she had been made aware, to FHS 
administrators, including former Dean Lefebvre. Jd. at {| 62, 65, 83. Nothing was done by FHS 
in response to these reports. Jd. at | 67. FHS administrators, including Assistant Principal Ross 
Sutter, were also alerted to Ms. Doe’s assault, and the ongoing harassment she was experiencing 
through social media, through a school Safe-2-Tell report in April 2017. Id. at {| 74-75. Still no 
investigation was conducted into Ms. Doe’s rape. Jd. at 74. Instead, in May 2017, Ms. Doe and 


her parents were invited to a meeting with FHS Principal Stensrud. Jd. at {| 79. During this) 


unless Ms. Doe pursued a restraining order against Mr. Smith. Jd. at {ff 79-80. Ms. Doe 


successfully obtained a restraining order, but because it only required Mr. Smith to stay one yard 
away from Ms. Doe at school, FHS administrators told her there was nothing further they could 


do. Id. at {{[ 85-86. Instead, they suggested Ms. Doe stay home. Id. at JJ 81, 86. Although Mr. 
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98. In January 2018, Ms. Doe ultimately left FHS to get aware from the hostility and attend a 
therapeutic program out of state. Id. at { 99." 
Il. ARGUMENT 


A. Defendant BVSD’s Motion is Improper Under Rule 12(b)(6). 


A motion to dismiss pursuant to F.R.C.P. 12(b)(6) is viewed with disfavor, and “[t]he 
Federal Rules of Civil Procedure erect a powerful presumption against rejecting pleadings for 
failure to state a claim.” Robbins v. Wilkie, 300 F.3d 1208, 1210 (10th Cir. 2002) (alteration in 
original and citation omitted). In considering a 12(b)(6) motion, “all well-pleaded factual 
allegations in the .. . complaint are accepted as true and viewed in the light most favorable to the 
nonmoving party.” Sutton v. Utah State Sch. for Deaf & Blind, 173 F.3d 1226, 1236 (10th Cir. 
1999). In ruling on a motion to dismiss, “the district court must examine only the plaintiffs 
complaint.... [T]he district court cannot review matters outside of the complaint.” Jackson v. 
Integra Inc., 952 F.2d 1260, 1261 (10th Cir. 1991). 

As a threshold matter, BVSD’s motion runs far afield of these standards. The motion adds 
its own facts, and asks the court to, inter alia, resolve factual disputes concerning the extent of 
FHS’s knowledge of Jane Doe’s assault and the subsequent harassment she experienced, the 
reasonableness of BVSD’s response, the degree of its deliberate indifference and the nature of 
BVSD’s official policy of deliberate indifference. In so doing, BVSD goes beyond the four corners 
of the complaint and simply attempts to argue the underlying merits of Plaintiffs’ claims. Rather 
than address the sufficiency of Plaintiffs’ Complaint, for instance, BVSD attaches its written 


policy, which is not referenced in Plaintiffs’ Complaint, and argues that it is a fact “subject to 


' As detailed in Plaintiffs’ Complaint, Ms. Roe was also assaulted by Mr. Smith, on school 
grounds, in May 2017, and suffered ongoing trauma and impact to her education as a result. 
Compl. at §§[ 102-115. Because Defendant BVSD does not seek to dismiss Count Six of Plaintiffs’ 
Complaint (Substantial Risk of Harm to Ms. Roe), Plaintiffs will not recount those details here. 
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judicial notice” that may be considered as part of its motion to dismiss. Mot. at 3 n.1. In so 
arguing, it cites Hodgson v. Farmington City, 675 F. App’x 838 (10th Cir. 2017). But Hodgson 
holds that ‘“‘another court’s publicly filed records ‘concerning matters that bear directly upon the 
disposition of the case at hand’” may be considered as facts subject to judicial notice. Id. at 841 
(citation omitted). Defendant BVSD’s Policy JBB in no way constitutes “another court’s publicly 
filed records.” 

Likewise, Defendant BVSD offers a screenshot of a purported Safe-2-Tell report 
contending that this Court may consider its the exhibit because Plaintiffs made reference to it in 
their Complaint. Mot. at 4 n.2. But again, the case referenced by Defendants, Pace v. Swerdlow, 
519 F.3d 1067 (10th Cir. 2008), does not stand for so broad a proposition, and still requires that 
all facts be construed in the light most favorable to Plaintiff. See 519 F.3d at 1072 (noting that a 
court may consider “indisputably authentic” documents central to a plaintiff's claim, such as court 
records, at the motion to dismiss stage) (citation omitted). From a plain view of this exhibit, it is 
patently unclear whether it is complete or authentic. 

Moreover, neither Policy JBB nor the Safe-2-Tell report lend any credence to Defendant’s 
Motion as Plaintiff has plausibly alleged her Title [X official policy and deliberate indifference 


claims, as described in more detail below. 


B. Plaintiffs’ Complaint Plausibly Alleges an Official Policy of Deliberate 
Indifference Under Title IX that Subjected Plaintiffs to Abuse. 


Defendant BVSD first argues that because it has a written policy addressing sexual 


harassment, it cannot, as a matter of law, be found to have an official policy of deliberate 


? In addition, while Defendant BVSD represents that Policy JBB is the applicable policy pertaining 
to Jane Doe and Jane Roe’s Title IX complaints, the policy is not “indisputably authentic” nor is 
it clear that this is in fact the correct policy. Review of BVSD’s website suggests that BVSD has 
an entirely separate set of policies that govern their Title [X process. 
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indifference under Title IX. Mot. at 7-8. This argument shows a misunderstanding of an official 
policy claim under Title IX. 

Plaintiffs official policy claim derives from Supreme Court precedent widely followed by 
federal circuit and district courts. The Supreme Court first acknowledged that a school can be held 
liable when its “official policy” causes the discrimination in Gebser v. Lago Vista Independent 
School District, 524 U.S. 274, 290 (1998). The Supreme Court reiterated this concept in Davis v. 
Monroe County Board of Education, acknowledging that a school may be held liable where it can 
be said to engage in harassment directly. 526 U.S. 629, 630 (1999). In Simpson v. University of 
Colorado Boulder, the Tenth Circuit further articulated the concept of an official policy claim. 
500 F.3d 1170, 1178 (10th Cir. 2007). In that case, the University hosted high school football 
players each fall through a recruiting program. /d. at 1173. The players were to be shown a good 
time and were often promised an opportunity to have sex. Jd. The school was aware of prior 
complaints of sexual misconduct and that additional supervision was needed but failed to take 
action. Id. at 1173-74. The Tenth Circuit held that because the risk of sexual assault in the program 
was “obvious,” the failure to remedy that risk constituted an official policy of deliberate 
indifference in violation of Title IX. /d. at 1178, 1180. Since the Simpson decision in 2007, the 
official policy framework has been adopted by other federal courts. See, e.g., Karasek v. Regents 
of Univ. of Calif., 956 F.3d 1093, 1112-13 (9th Cir. 2020) (“[A] pre-assault claim should survive 
a motion to dismiss if the plaintiff plausibly alleges that (1) a school maintained a policy of 
deliberate indifference to reports of sexual misconduct, (2) which created a heightened risk of 
sexual harassment that was known or obvious (3) in a context subject to the school’s control, and 


(4) as a result, the plaintiff suffered harassment that was ‘so severe, pervasive, and objectively 
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offensive that it can be said to [have] deprive[d] the [plaintiff Jof access to the educational 
opportunities or benefits provided by the school.””) (alterations in original). 

Both the Supreme Court and lower courts have analogized a Title IX “official policy” claim 
to municipal liability for a “policy or custom” under 42. U.S.C. § 1983, recognizing that such 
claims may arise from an institution’s policies or its customs and practices. See Gebser, 524 U.S. 
at 291; Doe 12 v. Baylor Univ., 336 F. Supp. 3d 763, 782 (W.D. Tex. 2018). While presumably a 
school could be held liable under Title IX for an official written policy of discrimination, to date, 
Title IX official policy case law has been based upon a school’s custom and practices. See e.g., 
Doe 12, 336 F. Supp. 3d at 779-80, 783; Doe v. Univ. of Tenn., 186 F. Supp. 3d 788, 807 (M.D. 
Tenn. May 3, 2016); Karasek, 956 F.3d at 1112-13. In each of these cases, it is the educational 
institution’s pattern and practice of behavior that amounts to an official policy of deliberate 
indifference, irrespective of whatever the institution’s written policies might say. Indeed, in Doe 
12, the court explicitly rejected the argument that Defendant BVSD now raises, holding that 
despite Baylor University’s written Title IX policies, plaintiff's allegations that Baylor had a 
practice of inadequately handling and even discouraging reports of sexual assault plausibly alleged 
an official policy. Doe 12, 336 F. Supp. 3d at 782. 

Here, Plaintiffs have alleged that FHS knew of and encouraged a policy of deliberate 
indifference to sexual harassment and sexual assault at the high school by ignoring reports of 
sexual harassment made by female students, failing to make mandatory reports of sexual violence 
to law enforcement, interfering with law enforcement investigations, intimidating staff who tried 
to help students or address this policy of deliberate indifference, and refusing to assist students 
who experienced sexual assault off-campus unless they first pursued criminal charges or obtained 


a restraining order. Compl. at {{ 15-36. Defendant BVSD and FHS also knowingly failed to train 
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staff and administrators on how to respond to sexual assault or their Title IX obligations, despite 
ongoing high rates of sexual harassment and sexual assault at FHS, and failed to meaningfully 
educate students regarding sexual harassment, violence and consent. /d. at {{[ 30-31. Additionally, 
Principal Stensrud himself stated that without criminal charges or a restraining order in place, he 
refused to take action against any student alleged to have sexually assaulted another female 
student. Jd. at { 22. Plaintiff has further alleged that it was known and obvious to FHS 
administrators that sexual assault and sexual harassment had become a rampant problem at FHS, 


yet they failed to address such problems through further disciplinary measures, increased Title [IX 


investigations or additional training. Id. at [§[ 24, 31-36. As a result of FHS’s actions, Plaintiff 


Because Plaintiffs have plausibly alleged an official-policy-of-deliberate-indifference 
claim that sits squarely within both Supreme Court and 10" Circuit precedent, Defendant’s Motion 


to dismiss Plaintiffs’ official policy claim should be denied. 


Defendant BVSD’s 
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Motion appears to dispute whether Plaintiffs have alleged that an appropriate person had notice, 
whether such notice was sufficient for purposes of Title IX, and whether FHS administrators were 
deliberately indifferent to such notice. Because Plaintiffs have alleged with specificity that 
multiple FHS administrators were on notice of her assault and the resulting hostile educational 
environment she was experiencing, and that no investigation was ever conducted into either 


circumstance, Defendant BVSD’s Motion should be denied. 


1. Plaintiffs Sufficiently Allege that Appropriate Persons at FHS Had Actual Notice 
of Her Assault and Subsequent Harassment. 


Actual notice under Title IX must be made to an “appropriate person” with the authority to 
take corrective measures in response to actual notice of sexual harassment. Ross v. Univ. of Tulsa, 
859 F.3d 1280, 1283 (10th Cir. 2017); see Murrell v. Sch. Dist. No. 1, 186 F.3d 1238, 1247-48 
(10th Cir. 1999). While courts have declined to simply name job titles that would or would not 
fulfill such a requirement, the Tenth Circuit has held that principals, vice-principals and other 
administrators with the ability to transfer students, discipline, curtail privileges, or provide 
additional supervision can constitute appropriate persons. Murrell, 186 F.3d at 1247. 

Here, Plaintiffs have clearly alleged that repeated reports were made to school 
administrators with the authority to take corrective measures, including Principal Stensrud, Dean 
Lefebvre and Assistant Principal Sutter. Compl. at {{[ 49, 62, 65-66, 74-75, 79-81, 83. While 
BVSD attempts to focus the court’s attention exclusively on the initial report that Ms. Doe made 
to school counselor Jamie Smalley, ‘this is only one of the many reports that FHS received 
concerning Mr. Smith’s assault of Ms. Doe. As documented in Plaintiffs’ Complaint, Student A’s 
mother made multiple reports to FHS administrators concerning her daughter’s assault and Ms. 
Doe’s assault, including reporting to Dean Lefebvre in March 2017. Compl. at {| 62-65. Assistant 
Principal Ross Sutter also received notice of Ms. Doe’s assault in the spring of 2017 when he 


10 
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learned of an Instagram account clearly documenting and mocking Mr. Smith’s assault of Ms. 
‘Doe. Id. at {{] 70-72, 74-75. And in May 2017, Principal Stensrud confirmed he was aware of Ms. 
Doe’s assault, as well as Mr. Smith’s assault of other female students, during a meeting with Ms. 


‘Doe and her family. /d. at {{[ 79-80. Notably, Defendant BVSD does not contest that Dean 
Lefebvre, Assistant Principal Sutter and Principal Stensrud were all appropriate persons with the 
authority to institute corrective measures. Mot. at 11. 


Instead, BVSD attempts to argue with the notice allegations in the Complaint. First, 


Defendant BVSD incorrectly asserts that Principal Stensrud and Assistant Principal Sutter were 
‘had no responsibility to take action under Title IX. Jd. Nowhere in the Complaint does it indicate 
when Assistant Principal Sutter and Principal Stensrud learned of the location of the assault. Also, 
contrary to Defendant BVSD’s assertions, the Complaint alleges that Principal Stensrud and 


‘at school as well. See, e.g., Compl. at [{[ 70-72, 74-75 (Assistant Principal Sutter received the Safe- 

2-Tell report concerning the Instagram account that mocked and harassed Ms. Doe for her rape); 
id. at { 80 
(PMS DSS); id. at [97 (Ms. Doe’s parents reported the ongoing harassment she was 
experiencing). 

Moreover, where a student reports a rape that occurs off-campus to the school’s highest 
ranking administrators, a school still has a responsibility to investigate and respond where it creates 
a hostile environment for the victim on campus. The fact that an assault occurred off-campus 
neither relieves a school of their duty to investigate nor does it categorically @MSulate a SCHOO) from) 


(GiabilitPunder Title IX, as Defendant BVSD suggests. See, e.g., Doe v. Sch. Dist. No. 1,970 F.3d 


11 
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1300, 1305, 1313-15 (10th Cir. 2020) (plaintiff sufficiently alleged Title [IX claim where she 
reported off-campus assault and ongoing harassment related to the assault and school failed to take 
action to address the hostile educational environment); Doe v. Roaring Fork Sch. Dist., 510 F. 
Supp. 3d 971, 977-78 (D. Colo. 2020) (plaintiff sufficiently alleged Title IX claim where assistant 
principal was on notice of an off-campus assault and took no action in response to being told of 
‘the assault and subsequent harassment plaintiff experienced). As such, Plaintiffs’ allegations 


sufficiently state a plausible claim under Rule 12(b)(6). 


2. Plaintiff Jane Doe Sufficiently Alleges that FHS Administrators Were Deliberately 
Indifferent to Her Rape and Ongoing Harassment, 


In Davis, the Supreme Court held that schools can act with deliberate indifference “where 


the recipient’s response to the harassment or lack thereof is clearly unreasonable in light of the 


known circumstances.” 526 U.S. at 648. Failing to conduct an investigation can by itself give rise) 
‘to Title IX liability. Murrell, 186 F.3d at 1248 (“complete refusal to investigate .. . amounts to 
deliberate indifference”). Furthermore, an educational institution can be held liable if it “remain[s] 
‘idle in the face of known student-on-student harassment.” Davis, 526 U.S. at 641. Because 
deliberate indifference is a highly factual determination, courts have repeatedly concluded that it 
is inappropriate for consideration at the summary judgment stage (let alone on a motion to dismiss). 


See, e.g., J.M. ex rel. Morris v. Hilldale Indep. Sch. Dist. No. 1-29, 397 F. App’x 445, 453-54 (10th 


Cir. 2010) (unpublished) 
deciding it was not “credible” creates jury question on deliberate indifference); Theno v. 


Tonganoxie Unified Sch. Dist. No. 464, 394 F. Supp. 2d 1299, 1311-12 (D. Kan. 2005) (“This case 
was permeated with triable issues of fact concerning ... whether the school district was 
deliberately indifferent to known acts of harassment.”); J.K. v. Ariz. Bd. of Regents, No. CV 06- 


916-PHX-MHM, 2008 WL 4446712, at *16 (D. Ariz. Sept. 30, 2008) (collecting cases holding 


i 
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that “the question of whether an institution acted with deliberate indifference under a particular set 
of circumstances is a question normally left to the jury’). 


Here, 


Compl. at {| 52, 56, 62-63, 65-67, 68, 70-72, 74-76, 79-81, 86-88, 96-97, 101. Such allegations 


plausibly state a claim for deliberate indifference in the Tenth Circuit. See Murrell, 186 F.3d at 


1248. 


e Defendant BVSD argues that Assistant Principal Sutter investigated the Safe-2-Tell 

report, reported it to police, and followed up with Ms. Doe via Ms. Smalley. Mot. 
at 11. This is not contained in the Complaint and directly contradicts the facts as 
alleged by Plaintiff, which state that 


at {| 70-76. 


e Defendant BVSD contends, without support, that Principal Sutter was unable to 
view the Instagram posts referenced in the Safe-2-Tell report until May 11, 2017. 
Mot. at 4. Exhibit B does not support this assertion and this statement is 


3 Notably, Defendant BVSD’s assertion that it acted promptly to investigate Mr. Smith’s assault 
of Ms. Doe and the harassment Ms. Doe was experiencing after it learned of the Safe-2-Tell report 
stands is contradicted by its own assertions just a few sentences earlier that it had no knowledge 
of any harassment Ms. Doe was experiencing and had no ability to investigate Ms. Doe’s sexual 
assault because it occurred off campus. Mot. at 11. 


13 
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contradicted by Plaintiffs’ allegations that Principal Sutter was aware of the content 
of the account and responded promptly with disciplinary action against its creator 
of the account and not Mr. Smith. Compl. at {{{| 70-76. 

Defendant BVSD’s alternative, and unsupported, version of events must be disregarded. 
Mitchell v. Wiley, 2007 WL 2890079 at *4 (D. Colo. June 8, 2007) (citing Jackson v. Integra, Inc., 
952 F.3d 1260, 1261 (10th Cir. 1991). Plaintiff has clearly alleged that FHS administrators had 
actual notice and were deliberately indifferent to her rape. See, e.g., Doe v. Sch. Dist. No. 1, 970 
F.3d at 1313-14 (concluding that plaintiff sufficiently alleged deliberate indifference where school 
was aware of harassment but failed to do anything beyond offering her counseling). Accordingly, 
Defendant BVSD’s Motion to dismiss Ms. Doe’s deliberate indifference claim should be denied. 


IV. CONCLUSION 


For the foregoing reasons, Defendant BVSD’s Motion should be denied. 


Dated: November 12, 2021. 
Respectfully submitted, 
HUTCHINSON BLACK AND COOK, LLC 


By: /s/ Lauren Groth 
John Clune, No. 27684 
Lauren Groth, No. 47413 
921 Walnut Street, Suite 200 
Boulder, CO 80302 
(303) 442-6514 
clune @hbcboulder.com 
groth @hbcboulder.com 


14 


Case 1:21-cv-02133-RMR-SKC Document 36 Filed 11/12/21 USDC Colorado Page 15 of 15 


CERTIFICATE OF SERVICE 


Thereby certify that on the 12th day of November 2021, a correct copy of the foregoing was 
filed and served via CM/ECF to the following: 


Holly E. Ortiz 

Michael Brent Case 

Johnathan Koonce 

Semple, Farrington, Everall & Case, P.C. 
1120 Lincoln Street, Ste. 1308 

Denver, CO 80203 

(303) 595-0941 

bcase@semplelaw.com 
jkoonce @ semplelaw.com 

hortiz @semplelaw.com 


Attorneys for Defendant Boulder Valley School District 


Marni Nathan Kloster 

Ashley Hernandez-Schlagel 
Nathan Dumm & Mayer P.C. 
7900 E. Union Avenue, Ste. 600 
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(303) 757-5106 
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Attorneys for Defendant Donald Stensrud 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLORADO 


Civil Action No. 21-cv-02133-RMR-SKC 


JANE DOE and 
JANE ROE, 


Plaintiffs, 
Vv. 


BOULDER VALLEY SCHOOL DISTRICT; and 
DONALD STENSRUD, in his individual capacity, 


Defendants. 

REPLY IN SUPPORT OF MOTION TO DISMISS PLAINTIFFS’ FIRST AND FOURTH 
CLAIMS FOR RELIEF 

Defendant Boulder Valley School District (the “District”), by and through its undersigned 
counsel, submits its Reply in Support of the Motion to Dismiss Plaintiffs’ First and Fourth Claims 
for Relief, as follows: 

A. Plaintiffs’ First Claim for Relief Must Be Dismissed. 

Plaintiffs assert that the District is liable for their respective sexual assaults because the 
District maintained an official policy of deliberate indifference to sexual harassment. A school 
district can be held liable under Title [X for sexual harassment if the plaintiff can show that an 
appropriate school employee was deliberately indifferent to sexual harassment of which s/he had 
actual knowledge. Escue v. N. OK Coll., 450 F.3d 1146, 1152 (10th Cir. 2006). A plaintiff can 
demonstrate actual knowledge by showing that the school district had knowledge that the particular 


assailant posed a substantial risk of sexually harassing the plaintiff. Jd. The Tenth Circuit expanded 
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the manner in which a plaintiff can demonstrate actual knowledge in Simpson v. University of 
Colorado Boulder, 500 F.3d 1170 (10" Cir. 2007). In Simpson, the Tenth Circuit determined that 
a plaintiff can satisfy the actual knowledge element of a Title IX claim by showing that the 
institution deliberately created an environment where the risk of sexual harassment was “so 
obvious” as to amount to a policy of deliberate indifference. Jd. at 1173 and 1180-81. 

In its Motion to Dismiss (“Motion”), the District argued that it did not create an 
environment where the danger of sexual assault was so obvious as to amount to an official policy 
of deliberate indifference. Rather, the District had an official policy prohibiting sexual harassment, 
Policy JBB. The District argued that the fact that two employees at one school violated the policy 
was not sufficient to establish that the District had an official policy of deliberate indifference. 

Plaintiffs first argue that the Court cannot consider Policy JBB because it is not subject to 
judicial notice and is not referenced in the Complaint. Plaintiffs further argue that their allegations 
that Principal Stensrud and former Dean Lefebvre ignored reports of sexual harassment and 
refused to take action on allegations of sexual harassment unless there were criminal charges is 
sufficient under Simpson to establish that the District had an official policy of deliberate 
indifference. Plaintiffs are mistaken. 

The Court may consider Policy JBB because school district policies are subject to judicial 
notice. Gardner v. Miami-Yoder Sch. Dist. JT-60, 2010 WL 4537951, *1 (D. Colo. 2010) (holding 
that the court could consider school district policies without converting a Rule 12(b)(6) motion 


Coe 


because “‘the court [is permitted] to take judicial notice of ... facts which are a matter of public 
record.’ School board policies are a matter of public record in Colorado. Therefore, all Board 


policies relevant to the current claims may be considered by this Court on Defendants’ Rule 
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12(b)(6) motion.” Cano-Rodriguez v. Adams Sch. Dist. No. 14, 2020 WL 6049531, *10 n. 7 (D. 
Colo. 2020) (school district policy can be considered in conjunction with a Rule 12 motion because 
it “is a matter of public record of which the Court takes judicial notice...””). Because Policy JBB 
is an official District policy, the Court may take judicial notice of it and may consider it without 
converting the Motion to one for summary judgment. Id. 

Plaintiffs allege several vague and conclusory allegations that “Fairview” or “Fairview 
administrators” ignored reports of sexual harassment, failed to report sexual assault to the police, 
made sexist comments and refused to take action on student reports of sexual assault unless there 
were criminal charges. These vague and conclusory allegations are insufficient to sustain their 
claim. James v. Wadas, 724 F.3d 1312, 1314 (10" Cir. 2013). Plaintiffs must allege facts to support 
their claims. Jd. The allegations supported by alleged facts are that Stensrud and Lefebvre ignored 
student complaints of sexual harassment, failed to report complaints to the police and refused to 
act on student complaints unless there were criminal charges pending. As to Lefebvre, Plaintiffs 
allege that during the 2017-18 school year, over a year after Doe and Roe were allegedly assaulted, 
Lefebvre’s only response to a sexual harassment report was to institute a no-contact order between 
the complainant and the respondent. Of note, there are no allegations that this measure was 
ineffective or that either party requested or needed any additional intervention. Plaintiffs also assert 
that in March 2017, Student A’s mother reported to Lefebvre that her daughter had been sexually 
assaulted two years earlier. They claim that Lefebvre did not take action. As to Stensrud, who is 
the target of almost all the conclusory allegations, Plaintiffs allege that Stensrud ignored reports 
of sexual harassment, stating in May 2017 and December 2019, after Roe and Doe were assaulted, 


that he would not take action on sexual harassment complaints unless there was a criminal action. 
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As explained in the Motion, Policy JBB prohibits sexual harassment and requires District 
employees to address it immediately. Ex. A to the Motion. Stensrud and Lefebvre’s alleged failure 
to do so would have violated District Policy JBB. Plaintiffs do not allege, nor can they truthfully 
do so, that any District official knew of, let alone condoned, the alleged violations of Policy JBB. 
Thus, rather than showing a policy of deliberate indifference, the allegations show that two District 
employees violated the official policy that prohibited sexual harassment and deliberate 
indifference. Plaintiffs cannot demonstrate an official District policy by pointing to misconduct, 
which was not known to or endorsed by the District, by two employees. Indeed, as the District 
pointed out in the Motion, the school district is liable only “for its own official decision,” not “its 
employees’ independent actions.” Gebser v. Lago Vista Indep. Sch. Dist., 524 U.S. 274, 291 
(1998). Significantly, Plaintiffs do not address this argument at all, effectively conceding it. 
Plaintiffs’ First Claim for Relief fails on that basis alone. 

In an attempt to salvage their claim, Plaintiffs misconstrue the District’s argument, stating 
that the District “argues that because it has a written policy addressing sexual harassment, it cannot, 
as a matter of law, be found to have an official policy of deliberate indifference.” Plaintiffs then argue 
that Simpson undermines the District’s argument. The District did not argue that mere existence of an 
official policy precludes a deliberate indifference claim as a matter of law. Rather, the District argued 
that the fact that two Fairview employees allegedly violated the District’s official policy does not create 
a new policy endorsing deliberate indifference. Nor does Simpson stand for that proposition. 

There, Defendant University of Colorado had an officially established recruiting program 
whereby the school paid student ambassadors to show male athletes who were being recruited “a 


good time” while they were visiting. Simpson, 500 F.3d at 1180. Several sexual assaults occurred 
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as a part of the recruiting program prior to the plaintiffs assault. Jd. at 1181. University officials 
were alleged to be well aware of the assaults as a result of the recruiting program because they had 
been discussed in detail in a Sports Illustrated article, among other publications. Jd. Nonetheless, 
University officials permitted the recruiting program to continue. At one point, they were directed 
by the District Attorney’s office that they were “on notice” and to draft zero tolerance policies 
prohibiting sexual harassment. Jd. at 1182. After the Athletic Director objected to the policies, 
which he said would hinder recruiting, the University drafted policies, but they did not address the 
sexual harassment. /d. Rather, they expressed zero tolerance for alcohol and drug use. Jd. The 
recruiting program was permitted to continue with no apparent changes. /d. Based on those facts, 
the Court determined that summary judgment was inappropriate because there was a question of 
fact as to whether the University had created an environment where the risk of sexual harassment 
was obvious. /d. at 1184-85. 

Simpson is distinguishable. Unlike the Defendant University, the District had an official 
policy prohibiting student-on-student sexual harassment that applied to all schools, including 
Fairview. Unlike the defendant in Simpson which was alleged to be well aware of the failure to 
address concerns related to the official recruiting program, there are no allegations that District 
officials knew that Stensrud or Lefebvre had violated JBB, let alone authorized those violations. 
Nor can Plaintiffs truthfully allege otherwise. Of course, the District cannot have an official policy 
of deliberate indifference if it did not even know, much less authorize, violations of the policy 
prohibiting sexual harassment. Moreover, unlike the officially established recruitment program in 
Simpson, the District did not have a program that sanctioned and even encouraged sexual 


misconduct. In fact, the misconduct alleged by Doe took place at a private party, off school grounds 
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and outside of school hours. The District was unaware it happened and certainly did not encourage 
it. Unlike Simpson, the party was not organized by school-paid ambassadors. The assault alleged 
by Roe occurred when Roe voluntarily left an officially sanctioned school activity and climbed a 
locked fence to get into the secured baseball field to be alone with her alleged assailant. The 
District did not sanction this activity; to the contrary, the fact that the students had to climb the 
locked fence indicates that the activity was prohibited. 

In short, unlike the defendant in Simpson, who allegedly was aware of the ongoing sexual 
assaults; had engaged in official conduct that sanctioned, and even encouraged sexual misconduct; 
and took no steps to prevent further misconduct; the District did not sanction the conduct but had 
an official policy prohibiting sexual harassment, which all employees were required to follow. 
Furthermore, the District was unaware that Stensrud and Lefebvre had violated the policy. The 
fact that two employees chose to violate the policy, unbeknownst to District officials, does not 
create an official District policy of deliberate indifference, and Plaintiffs’ claim must be dismissed. 


B. Doe’s Fourth Claim Asserting Deliberate Indifference to Her Report of Sexual 
Assault Must Be Dismissed. 


In her Fourth Claim for Relief, Doe asserts that Stensrud and Sutter were deliberately 
indifferent to her report of sexual assault and to harassment she suffered at school. In the Motion, 
the District argued that no appropriate person for purposes of Title IX liability had actual 
knowledge of and was deliberately indifferent to Does’s alleged assault and subsequent 
harassment. 

The District argued that Doe’s allegation that she reported the sexual assault to Counselor 
Jamie Smalley in November 2016 and that she reported harassment to Smalley between November 
2016 and the end of the school year were insufficient to establish Title IX liability because Smalley 


6 


Case 1:21-cv-02133-RMR-SKC Document 37 Filed 11/24/21 USDC Colorado Page 7 of 11 


was not an appropriate person under Title IX to impute actual knowledge to the District. The 
District also argued that Stensrud, Lefebvre and Assistant Principal Sutter’s knowledge of an 
assault that took place at a private party in a student’s home is insufficient to establish Title IX 
liability because they did not have control over the circumstances in which the sexual assault 
occurred; and the facts alleged by Doe do not demonstrate deliberate indifference. 

Doe notes, but does not attempt to overcome, the argument that Smalley was not an 
appropriate person under Title [IX to impute liability to the District, effectively conceding it. 
Accordingly, Doe’s allegations that Smalley knew of the alleged sexual assault and subsequent 
harassment at school are insufficient to impose liability under Title IX on the District. 

As to the District’s other arguments, Doe asserts that the District’s arguments fail because 
instead of accepting the allegations in the complaint as true, the District “attempts to argue with 
the notice allegations in the Complaint.” This argument is without basis. The “facts” asserted by 
the District are taken from the allegations in the Complaint. 

Doe argues that her allegations are sufficient to show that Stensrud and Sutter had 
knowledge because she did not plead facts showing when they learned of the alleged sexual 
assault; thus, she sufficiently pled that they were on notice and ignored Doe’s report of the assault. 
She further alleges that Lefebvre was told of the assault in March 2017. 

Contrary to Doe’s assertion, the allegations show that Stensrud and Sutter learned of the 
alleged assault in May 2017. Doe claims that Sutter and Stensrud learned about the assault when 
they received a Safe-2-Tell Report in April 2017. The District attached the Safe-2-Tell Report as 
Exhibit B to the Motion. The report does not support Doe’s allegation that it put Stensrud and 


Sutter on notice that she was sexually assaulted. In fact, it does not mention Doe or sexual assault 
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at all. Rather, it states that there is an Instagram account that “makes fun of crimes allegedly 
committed by [Smith].” Ex. B. Moreover, the Safe-2-Tell Report shows that Sutter was not able 
to access the Instagram account, which contained memes about Doe, until May 16, 2017. Jd. 

Doe argues that the Court cannot consider the Safe-2-Tell Report because it might not be 
authentic or complete. However, the Safe-2-Tell Report is, on its face, complete and authentic. 
Doe provides no evidence to the contrary. Nor can Doe do so. The fact that the Safe-2-Tell Report 
undermines Doe’s claim is not a basis to preclude its consideration. Given that Doe relies on it to 
impute knowledge to Sutter and Stensrud, which is critical to her claim, it is entirely appropriate 
for the Court to consider the Report. In short, Doe’s allegations demonstrate that Sutter and 
Stensrud did not learn of the alleged sexual assault until May 2017, when they were able to see the 
contents of the Instagram account identified in the Safe-2-Tell Report. 

In any event, even if Stensrud, Sutter and Lefebvre had knowledge of the sexual assault, 
Doe’s claim still fails because the assault occurred off campus, at a private party. Title [X’s 
“liability is limited to circumstances where the school exercises substantial control over both the 
harasser and the context in which known harassment occurs.” Davis v. Monroe Cty. Bd. of Educ., 
526 U.S. 629, 645 (1999). The District did not have any control, let alone substantial control, over 
the context in which the sexual assault occurred. It did not organize or sanction the Halloween 
party at which the assault occurred. Thus, Doe cannot demonstrate that the District was liable for 
the alleged sexual assault. 

In order to circumvent this fact, Doe asserts that the District is still liable because Stensrud 
and Sutter “repeatedly received notice of the harassment Ms. Doe was experiencing at school.” 


(emphasis in the original). Doe asserts that Sutter had knowledge because he received the Safe-2-Tell 
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Report that “mocked and harassed Ms. Doe for her rape”’; that Stensrud stated he “wanted to take action 
to ‘get rid’ of Mr. Smith in light of his rape of Ms. Doe.”; and that Doe’s parents reported harassment 
“to Fairview.” Response, p. 11; Compl. 97. The Safe-2-Tell Report did not identify Doe or mention 
rape or harassment. Accordingly, it did not put the District on notice that Doe was being harassed at 
school. Nor does the fact that Stensrud stated he wanted to “get rid” of Smith because of the rape 
demonstrate that he was aware of harassment at school. To the contrary, it shows that he wanted to 
remove Smith, not ignore Doe’s report of assault. Doe’s allegation that her parents reported harassment 
“to Fairview” is insufficient to establish that Stensrud, Sutter or any appropriate official had actual 
knowledge of the alleged harassment. Indeed, they did not. In short, Doe fails to plead facts showing 
that an appropriate District official had knowledge that Doe suffered any harassment at school. 

Furthermore, Doe’s allegations demonstrate that neither Stensrud nor Sutter were 
deliberately indifferent to Doe’s report of the alleged sexual assault. Again, contrary to Doe’s 
assertion, the District does not “rely on its own recollection of the facts.” Rather, the District relies 
on Doe’s allegations, which show that Stensrud and Sutter responded promptly and appropriately 
to Doe’s report. Doe’s allegations and the Safe-2-Tell Report show that when Sutter received the 
Safe-2-Tell Report, he investigated it. He took steps to access the Instagram page mentioned in the 
Safe-2-Tell Report. Ex. B. He finally obtained access to it on May 16, 2021. Jd. He immediately 
reported it to the police. Compl. P\P74-75. He also met with the student who created the account, 
had the account taken down and disciplined the student. Jd. He had Smalley reach out to Doe to 
let her know that the District was working with the police to address the Instagram report. Jd. at 
P78. In short, the allegations demonstrate that the District conducted an investigation. 

The allegations further show that Stensrud contacted Doe and her parents and arranged a 


meeting with them to discuss the alleged rape. Jd. at ||P79,83-84. At the meeting, Stensrud let Doe 
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know that he believed her, telling her he knew of the rape. Jd. He asked Doe to get a restraining 
order so he could “get rid” of Smith and offered to freeze her grades and allow her to finish the 
remaining week of the school year from home so that she would not have to see Smith. /d. at [P|P80- 
81. Doe further alleges that because the restraining order did not allow Stensrud to expel Smith, 
the District “negotiated with Mr. Smith’s family to allow him to voluntarily leave Fairview without 
any disciplinary investigation or disciplinary notes in his record and he had transferred to a private 
boarding school.” Jd. at P95. Per Doe’s own allegations, the District had already informed the 
police of the allegations that Smith assaulted Doe because it had turned the Safe-2-Tell Report 
over to them. /d. at P78. Additionally, Doe admits that the School Resource Officer Nicholas 
contacted her the day after meeting with Stensrud. /d. at P83. Doe’s own allegations demonstrate 
that the District took appropriate action when it learned of Doe’s sexual assault. 

In sum, Doe fails to plead facts showing that an appropriate person was deliberately 
indifferent to actual knowledge of sexual harassment that occurred under circumstances in which 
the District had substantial control. Thus, her claim must be dismissed. Escue, 450 F.3d at 1152. 

WHEREFORE, Defendant Boulder Valley School District requests that the Court issue an 
order dismissing Plaintiff's First and Fourth Claims for Relief against the District. 

RESPECTFULLY SUBMITTED this 24th day of November, 2021. 


SEMPLE, FARRINGTON, EVERALL & CASE, P.C. 


By: s/ Holly E. Ortiz 
Holly E. Ortiz 
M. Johnathan Koonce 
1120 Lincoln Street, Suite 1308 
Denver, CO 80203 
Telephone: (303) 595-0941 
hortiz@semplelaw.com; jkoonce @semplelaw.com 
ATTORNEYS FOR DEFENDANT 
BOULDER VALLEY SCHOOL DISTRICT 
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CERTIFICATE OF SERVICE 


I hereby certify that on the 24th day of November, 2021, a correct copy of the foregoing 
was filed and served via CM/ECF on the following: 


John Clune 

Lauren Groth 

HUTCHINSON BLACK AND COOK, LLC 
921 Walnut Street, Suite 200 

Boulder, CO 80302 

(303) 442-6514 

clune @hbcboulder.com 

groth @hbcboulder.com 


Attorneys for Plaintiffs 


Marni Nathan Kloster 

Ashley Hernandez-Schlagel 
Nathan Dumm & Mayer P.C. 
7900 E. Union Avenue, Ste. 600 
Denver, CO 80237 

(303) 757-5106 
MKloster@ndm-law.com 


Attorneys for Defendant Donald Stensrud 


By: _s/Kathleen Schmidt 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLORADO 


Civil Action No. 21-cv-2133 - RMR - SKC 
JANE DOE and 

JANE ROE 

Plaintiffs, 


Vv. 


BOULDER VALLEY SCHOOL DISTRICT; and 
DONALD STENSRUD, in his individual capacity. 


Defendants. 


MOTION OF ATTORNEY LAUREN E. GROTH TO WITHDRAW AS COUNSEL FOR 
PLAINTIFF 

Lauren E. Groth, counsel for Plaintiff Jane Doe and Jane Roe, and pursuant to 
D.C.COLO.LAttyR 5(b), respectfully moves this Court for an order permitting her to withdraw as 
counsel for Plaintiffs. In support of this motion, Ms. Groth states: 

1. Certificate of Conferral with D.C.COLO.LCivR 7.1: There is no need to confer 
with Defendants on a motion that is brought under D.C.COLO.L.AttyR 5(b), which concerns the 
withdrawal of appearance. D.C.COLO.LCivR. 7.1(b). This motion is brought under 
D.C.COLO.L.AttyR 5(b). 

De Plaintiffs Doe and Roe currently are represented by John Clune and Lauren E. 
Groth of Hutchinson Black and Cook. 

3, Ms. Groth will be leaving Hutchinson Black and Cook on December 3, 2021. 

4. Ms. Doe and Ms. Roe will continue to be well represented by the remaining counsel 


for Plaintiffs in the case. 
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a. Certificate of Service on Client. Undersigned counsel is ensuring that a copy of this 
motion is being served on Plaintiffs on today’s date via email. 
WHEREFORE, for good cause shown, Lauren E. Groth respectfully requests that this 
Court enter an order withdrawing her as counsel of record for Plaintiffs. 
DATED this 3" day of December, 2021. 
Respectfully Submitted, 


s/Lauren E. Groth 

Lauren E. Groth 

John Clune 

Hutchinson Black and Cook, LLC 
921 Walnut Street, Suite 200 
Boulder, CO 80302 

(303) 442-6514 

groth @hbcboulder.com 

clune @hbcboulder.com 
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CERTIFICATE OF SERVICE 


I hereby certify that on this 3" day of December 2021, a correct copy of the foregoing was 
filed and served via CM/ECF to the following: 


Holly E. Ortiz 

Michael Brent Case 

Johnathan Koonce 

Semple, Farrington, Everall & Case, P.C. 
1120 Lincoln Street, Ste. 1308 

Denver, CO 80203 

(303) 595-0941 

bcase@semplelaw.com 

jkoonce @semplelaw.com 
hortiz@semplelaw.com 


Attorneys for Defendant Boulder Valley School District 


Marni Nathan Kloster 

Ashley Hernandez-Schlagel 
Nathan Dumm & Mayer P.C. 
7900 E. Union Avenue, Ste. 600 
Denver, CO 80237 

(303) 757-5106 

hortiz @ semplelaw.com 
MKloster@ndm-law.com 


Attorneys for Defendant Donald Stensrud 


s/Joi Zimmerman Gault 
Joi Zimmerman Gault 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLORADO 


Civil Action No. 21-cv-2133 - RMR - SKC 


JANE DOE and 
JANE ROE 


Plaintiffs, 
V. 


BOULDER VALLEY SCHOOL DISTRICT; and 
DONALD STENSRUD, in his individual capacity. 


Defendants. 


ENTRY OF APPEARANCE OF MATTHEW A. SIMONSEN 


Matthew A. Simonsen, of Hutchinson Black and Cook LLC, hereby enters his appearance 
on behalf of Plaintiffs Jane Doe and Jane Roe. 
DATED this 7" day of December 2021. 
Respectfully Submitted, 


s/ Matthew A. Simonsen 

John Clune, No. 27684 

Matthew A. Simonsen, No. 53757 
921 Walnut Street, Suite 200 
Boulder, CO 80302 

(303) 442-6514 

clune @hbcboulder.com 
simonsen @ hbcboulder.com 


Attorneys for Plaintiff 
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CERTIFICATE OF SERVICE 


I hereby certify that on December 7, 2021, a correct copy of the foregoing was filed and served 
via CM/ECF to the following: 


Holly E. Ortiz 

Michael Brent Case 

Johnathan Koonce 

Semple, Farrington, Everall & Case, P.C. 
1120 Lincoln Street, Ste. 1308 

Denver, CO 80203 

(303) 595-0941 

bcase@semplelaw.com 

jkoonce @semplelaw.com 
hortiz@semplelaw.com 


Attorneys for Defendant Boulder Valley School District 


Marni Nathan Kloster 

Ashley Hernandez-Schlagel 
Nathan Dumm & Mayer P.C. 
7900 E. Union Avenue, Ste. 600 
Denver, CO 80237 

(303) 757-5106 

hortiz @ semplelaw.com 
MKloster@ndm-law.com 


Attorneys for Defendant Donald Stensrud 


s/ Joi Zimmerman Gault 
Joi Zimmerman Gault 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLORADO 


Civil Action No. 21-cv-2133 - RMR - SKC 
JANE DOE and 

JANE ROE 

Plaintiffs, 


V. 


BOULDER VALLEY SCHOOL DISTRICT; and 
DONALD STENSRUD, in his individual capacity. 


Defendants. 


JOINT STATUS REPORT 


Plaintiffs Jane Doe and Jane Roe, and Defendants Boulder Valley School District and 
Donald Stensrud, in support of this JOINT STATUS REPORT, report as follows. 

1. Defendant Boulder Valley School District has filed a Motion to Dismiss Plaintiffs’ 
First and Fourth Claims for Relief. That Motion was fully briefed as of November 
24, 2021 and is pending before this Court. 

2 The parties in the matter have begun written discovery with Defendant Stensrud 
having served written requests for production, admission, and interrogatories on 
Plaintiff Jane Roe. Plaintiff Roe has responded to those requests as of January 7, 
2022 and is producing additional documents this week. Plaintiffs have also served 
subpoenas on third parties as well as written discovery on Boulder Valley School 
District on November 19, 2021 and responses will be served by January 21, 2022. 


a The parties anticipate depositions to begin within the next 30 days. 
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4. Plaintiffs and Defendant BVSD have continued to discuss possible resolution of the 
claims. 


Respectfully Submitted this 12" day of January, 2022 


Respectfully Submitted, 


s/John Clune 

John Clune 

Matthew Simonsen 

Hutchinson Black and Cook, LLC 
921 Walnut Street, Suite 200 
Boulder, CO 80302 

(303) 442-6514 

simonsen @hbcboulder.com 

clune @hbcboulder.com 


S Holly E. Ortiz 

Holly E. Ortiz 

Michael Brent Case 

Johnathan Koonce 

Semple, Farrington, Everall & Case, P.C. 
1120 Lincoln Street, Ste. 1308 

Denver, CO 80203 

(303) 595-0941 

bcase@semplelaw.com 


jkoonce @semplelaw.com 
hortiz@semplelaw.com 


Attorneys for Defendant Boulder Valley School District 


s/Marni Nathan Kloster 

Marni Nathan Kloster 

Ashley Hernandez-Schlagel 
Nathan Dumm & Mayer P.C. 
7900 E. Union Avenue, Ste. 600 
Denver, CO 80237 

(303) 757-5106 
hortiz@semplelaw.com 
MKloster@ndm-law.com 


Attorneys for Defendant Donald Stensrud 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLORADO 


Civil Action No. 21-cv-2133 - RMR - SKC 


JANE DOE and 
JANE ROE 


Plaintiffs, 
V. 


BOULDER VALLEY SCHOOL DISTRICT; and 
DONALD STENSRUD, in his individual capacity. 


Defendants. 


ENTRY OF APPEARANCE OF KIMBERLY HULT 


Kimberly Hult of the law firm Hutchinson, Black and Cook, LLC, hereby enters her appearance in 
this matter on behalf of Plaintiffs Jane Doe and Jane Roe. 
Dated: March 14, 2022. 
Respectfully submitted, 


HUTCHINSON BLACK AND COOK, LLC 


By: /s/ Kimberly M Hult 
Kimberly M. Hult. 31764 


921 Walnut Street, Suite 200 
Boulder, CO 80302 

(303) 442-6514 
hult@hbcboulder.com 
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CERTIFICATE OF SERVICE 


I hereby certify that on March 14, 2022, a true and correct copy of the foregoing ENTRY OF 
APPEARANCE was served upon the following: 


Holly E. Ortiz 

Michael Brent Case 

Johnathan Koonce 

Semple, Farrington, Everall & Case, P.C. 
1120 Lincoln Street, Ste. 1308 

Denver, CO 80203 

(303) 595-0941 

bcase @semplelaw.com 


jkoonce @semplelaw.com 
hortiz@semplelaw.com 


Attorneys for Defendant Boulder Valley School District 


Marni Nathan Kloster 

Ashley Hernandez-Schlagel 
Nathan Dumm & Mayer P.C. 
7900 E. Union Avenue, Ste. 600 
Denver, CO 80237 

(303) 757-5106 
hortiz@semplelaw.com 
MKloster@ndm-law.com 


Attorneys for Defendant Donald Stensrud 


s/ Ella Ford 
Ella Ford 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLORADO 


Civil Action No. 21-cv-2133-RMR-SKC 


JANE DOE and 
JANE ROE 


Plaintiffs, 
Vv. 


BOULDER VALLEY SCHOOL DISTRICT; and 
DONALD STENSRUD, in his individual capacity. 


Defendants. 


PLAINTIFFS’ UNOPPOSED MOTION TO AMEND SCHEDULING ORDER 


Plaintiffs Jane Doe and Jane Roe (“Ms. Doe”) through undersigned counsel, respectfully 
request that the Court amend the current Scheduling Order in this case. In support of this Motion, 


Plaintiffs state as follows: 


CERTIFICATE OF CONFERRAL 
Counsel for the parties have conferred regarding this matter. Defendants do not oppose 


the relief sought herein. 


MOTION 
1. On October 19, 2021, the Court held a telephonic hearing to set the schedule in this 
matter. 
Ze Following that telephonic hearing, the Court entered the current Scheduling Order 


[Dkt. #34]. As set forth in the Scheduling Order, the Court set the following deadlines: 
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a. Designation of Expert Witnesses: 
i. Affirmative Experts: March 25, 2022 
ii. Rebuttal Experts: April 22, 2022 
b. Discovery Cutoff: May 20, 2022 
c. Dispositive Motions Deadline: July 8, 2022 
3. The parties have already been engaging in written discovery, although due to some 


unforeseen delays in written discovery and difficulties in scheduling depositions due to a variety 


of factors (including illness and counsels’ active trial schedules), depositions have just begun. This 


impacts the parties’ ability to prepare the expert reports and complete expert depositions before 


the scheduled discovery deadline. As a result, the parties will need additional time to conduct the 


key depositions, obtain deposition transcripts, and allow for expert review prior to submission of 


their expert reports. 


4. Given the circumstances, the parties respectfully submit that good cause exists to 


make modest adjustments to the current deadlines — extending those deadlines by just a little more 


than two months — and request that the following schedule be adopted by the Court. 


a. Designation of Expert Witnesses: 
i. Affirmative Experts: 
il. Rebuttal Experts: 

b. Discovery Cutoff: 


c. Dispositive Motions Deadline: 


5; This is the parties’ first request to the Court for an extension in this case. 


June 10, 2022 
July 8, 2022 
July 29, 2022 


September 16, 2022 


6. Counsel will provide Plaintiffs with a copy of this Motion, pursuant to the Court’s 


practice standards. 
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Dated: March 16, 2022 
Respectfully submitted, 
HUTCHINSON BLACK AND COOK, LLC 


By:/s/ John Clune 
John Clune 
Kimberly M. Hult 
Matthew A. Simonsen 
921 Walnut Street, Suite 200 
Boulder, CO 80302 
(303) 442-6514 
clune @hbcboulder.com 
hult @hbcboulder.com 
simonsen @ hbcboulder.com 


Attorneys for Plaintiffs 
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CERTIFICATE OF SERVICE 


I hereby certify that on March 16, 2022, a true and correct copy of the foregoing PLAINTIFFS’ 
UNOPPOSED MOTION TO AMEND SCHEUDLING ORDER was e-filed via CM/ECF and 
will be served by email upon the Plaintiffs (Ms. Doe and Ms. Roe) and further served via CM/ECF 
upon the following: 


Holly E. Ortiz 

Michael Brent Case 

Johnathan Koonce 

Semple, Farrington, Everall & Case, P.C. 
1120 Lincoln Street, Ste. 1308 

Denver, CO 80203 

(303) 595-0941 


bcase@semplelaw.com 
jkoonce @semplelaw.com 
hortiz@semplelaw.com 


Attorneys for Defendant Boulder Valley School District 


Marni Nathan Kloster 

Ashley Hernandez-Schlagel 
Nathan Dumm & Mayer P.C. 
7900 E. Union Avenue, Ste. 600 
Denver, CO 80237 

(303) 757-5106 


hortiz@semplelaw.com 
MKloster@ndm-law.com 


Attorneys for Defendant Donald Stensrud 


s/Joi Zimmerman Gault 
Joi Zimmerman Gault 


Case 1:21-cv-02133-RMR-SKC Document 46 Filed 05/13/22 USDC Colorado Page 1 of 15 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLORADO 


Civil Action No. 1:21-CV-02133-RMR-SKC 
JANE DOE and 

JANE ROE, 

Plaintiffs, 

Vv. 

BOULDER VALLEY SCHOOL DISTRICT; and 


DONALD STENSRUD, in his individual capacity 
Defendants. 


JOINT DISCOVERY DISPUTE REPORT 


Plaintiffs, Jane Doe and Jane Roe, by and through their attorneys at Hutchinson Black & 
Cook, LLC; Defendant, Boulder Valley School District, by and through its attorneys Semple 
Farrington Everall & Case, P.C.; and Defendant, Donald Stensrud, by and through his attorneys at 
Nathan Dumm & Mayer, P.C., and hereby submit the following Joint Discovery Dispute Report: 
1. Attorneys: 

John Clune & Kimberly Hult, on behalf of the Plaintiffs; Holly Ortiz, on behalf of the 
District; and Marni Nathan Kloster, on behalf of Mr. Stensrud, all participated in the discovery 
conferral. 

2. Date & Time: 

The discovery conference occurred in part via email on or about April 8, 2022 and 

thereafter in person on April 14, 2022 at the deposition of Plaintiff Doe and finally via email 


surrounding this report. 
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aA Resolved Matters: 

N/A 
4. Remaining Matters: 

An outstanding dispute remains regarding the extent to which the existing Protective Order 
should be amended so that Plaintiffs’ and their counsel can designate certain records and testimony 
as “attorney eyes only” (“AEO”) and the handing of matters previously designated by Plaintiffs’ 
counsel as AEO. 

Plaintiffs’ Position: 

Plaintiffs seek an amendment to the existing Protective Order to provide for an AEO 
designation for confidential, personal information about nonparties to this litigation, including: 
(1) medical information regarding nonparties; and (2) the identities of other, nonparty sexual 
assault survivors who, to Plaintiffs’ knowledge, have not disclosed their assaults publicly. Given 
the circumstances presented and controlling law, Plaintiffs respectfully submit that this heightened 
protection is warranted given the circumstances discussed below. 

First, less than a week before her deposition, Plaintiff Jane Doe was discharged from an 
inpatient facility where she had been receiving mental health treatment. Defendants indicated that 
they needed to receive and to review Ms. Doe’s medical records from that 30-day stay in the few 
days before Ms. Doe’s deposition, and Plaintiffs were able to secure all the existing records from 
the facility. In reviewing those medical records, Plaintiffs’ counsel noticed that detailed histories 


of nonparty family members were included — histories that appeared more extensive than those in 
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prior records.' Given the nonparty privacy issues implicated, Plaintiffs’ counsel requested that 
five pages (out of more than 350 total pages) of those records be treated as AEO information for 
the deposition, at least until this Court had an opportunity to consider whether that additional level 
of protection should be afforded to this sensitive personal and confidential information regarding 
other parties. Defendants agreed to the temporary designation but reserved the right to object to 
this AEO designation later. 

Then at her deposition, Jane Doe was questioned about the identity of third-party sexual 
assault survivors, including one who was also assaulted by Ms. Doe’s and Jane Roe’s assailant. 
Just as she had indicated in her written interrogatory answers, Ms. Doe was willing to testify 
regarding the identities of those third-party witnesses — who, she believes, have not disclosed their 
sexual assaults publicly or sought criminal charges — only with the additional protections, namely 
those provided by an AEO designation.” To be clear, Ms. Doe sought this designation not for her 
own benefit, but given her deep concern for the substantial privacy rights of other young women 
regarding such personal information (the circumstance of one she learned about only when both 
were inpatients at yet another therapeutic program). After Defendants’ counsel objected, the 
parties contacted the Court. Given the Court’s direction to proceed with the deposition but treat 


the information (at least temporarily, pending this written submission) as AEO, Ms. Doe then 


' Defendants suggest that some other information was not previously designated AEO. If this Court agrees that this 
medical information is information entitled to heightened protection, Plaintiffs will attempt to identify those pages 
and designate them AEO as necessary. 


? Contrary to Defendants’ suggestion, this issue was raised prior to Ms. Doe’s deposition in her written answers to 
interrogatories, including her Answer to BVSD’s Interrogatory No. 11. 
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testified without Mr. Stensrud present regarding what she knew about their names, the 
circumstances of their assaults, and whether any of that information had been disclosed. 

The continued designation of both of these limited categories of third-party information as 
AEO will not prejudice Defendants. First, it is difficult to see why Defendants — beyond their 
counsel — need to have access to detailed medical information about nonparty family members, 
some of whom were distant family members whose prior diagnoses were described in a family 
medical history. Though there likely is none, Defendants’ counsel are free to review and assess 
the significance of that nonparty medical information and use it in Defendants’ defense, and 
counsel can then later advise their clients generally on any asserted causation defenses. Similarly, 
if needed, experts could opine on and presumably testify, if qualified, regarding any third-party 
medical information the Court finds relevant and admissible at trial. 

Second, with respect to the names of sexual assault survivors who, to Ms. Doe’s 
knowledge, have not reported their assaults, nothing prevents Defendants’ counsel from contacting 
those third parties directly to assess whether they reported their assaults to Defendants or otherwise 
have information that Defendants may later need or want to present at trial. Moreover, nothing 
prevents Defendants from advising their counsel of the names of all of sexual assault survivors 
who reported their assaults during the relevant periods (something that should be disclosed to 
Plaintiffs as well), which will permit Defendants’ counsel to confirm whether any of these 
nonparty survivors had reported their assaults. To the extent that those nonparties did not report 


their sexual assaults to Defendants but only to other third parties, it is difficult to see how 


3 Given that Ms. Doe testified fully regarding her minimal information regarding those young women and their assaults 
at the end of a very nearly seven-hour deposition, Plaintiffs strongly object to any suggestion that Defendants should 
be permitted to reopen her deposition even if this Court finds that the information should not be maintained under an 
AEO designation. 


A 
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Defendants would add to defense counsel’s ability to identify any asserted inconsistencies and/or 
confirm specifics about those reports. 

Under controlling law, the Court must “balance the interests of the parties and determine 
the proper level of protection required based on the particular circumstances of this case.” Romero 
v. Altitude Sports & Ent., LLC, No. 21-CV-00885-CMA-SKC, 2022 WL 1025974, at *3 (D. Colo. 
Apr. 5, 2022) (citing Seattle Times Co. v. Rhinehart, 467 U.S. 20, 36 (1984)). This inquiry should 
be made considering the particular interests presented, and “the existence of a trade secret is not 
required. Instead, the good cause standard is highly flexible, having been designed to 
accommodate all relevant interests as they arise.” All Plastic, Inc. v. SamDan LLC, No. 20-CV- 
01318-NYW, 2021 WL 2979005, at *2 (D. Colo. Feb. 15, 2021) (citing Rohrbough v. Harris, 549 
F.3d 1313, 1321 (10th Cir. 2008)). 

While AEO protection is mostly used in cases involving trade secrets or other competitive 
business information, these cases do not foreclose its use in other contexts. See id. at *3 (“Not 
Limited to Trade Secrets. Contrary to Plaintiffs contentions, neither the definition of “Confidential 
— Attorney’s Eyes Only” nor Rule 26(c) and its interpreting case law mandates that the AEO 
designation be limited to established trade secrets . . . .”) (citation omitted); Layne Christensen Co. 
v. Purolite Co., 271 F.R.D. 240, 247 (D. Kan. 2010) (noting, in passage addressing AEO 
protection, that “[c]ourts could not function effectively in cases involving sensitive information— 
trade secrets, medical files and minors, among many others—if they lacked the power to limit the 
use parties could make of sensitive information obtained from the opposing party by invoking the 
court’s authority” (quoting Bittaker v. Woodford, 331 F.3d 715, 726 (9th Cir. 2003)) (alteration in 


original and emphasis added)). Indeed, courts in this Circuit have extended AEO protection to 
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other highly sensitive information in appropriate circumstances. See, e.g., Heartland Surgical 
Specialty Hosp., LLC v. Midwest Div., Inc., No. 05-2164 MLBDWB, 2007 WL 2122437, at *11 
(D. Kan. July 20, 2007) (compelling production of patient names subject to AEO protection, 
reasoning that such protection “should adequately protect the confidentiality of patient medical 
information”); Ovard v. Summit Cnty., No. 2:11-CV-00592-RJS, 2012 WL 5903847, at *3-4 (D. 
Utah Nov. 26, 2012) (compelling production of employment records of non-parties subject to AEO 
restriction); United States v. Christy, No. CR 10-1534 JB, 2011 WL 5223039, at *9 (D.N.M. Sept. 
21, 2011) (compelling discovery pertaining to seventeen-year-old sexual assault victim subject to 
attorney’s- and expert’s-eyes-only restriction); Leadholm v. City of Commerce City, No. 16-CV- 
02786-MEH, 2017 WL 5495796, at *2 (D. Colo. Nov. 16, 2017) (rejecting challenge to protective 
order’s allowance of AEO designation in Section 1983 deliberate indifference action implicating 
discovery of documents from U.S. Department of Justice audit); Mann v. Con-Way Freight, No. 
2:16-CV-02196-CM, 2017 WL 3873727, at *3 (D. Kan. Sept. 5, 2017) (protective order explicitly 
authorizing AEO designation of certain “particularly sensitive information,” including nonpublic 
tax and financial records and nonparty employees’ wage information). 

Defendants’ reliance on Martinez v. City of Ogden, No. 1:08-CV-00087-TC-DN, 2009 WL 
424785 (D. Utah Feb. 28, 2009), is misplaced. In that case, the court refused a broad, untailored 
request for AEO protection where the only purported basis for such protection was a party’s 
alleged untrustworthy prelitigation conduct. As such, Martinez is of limited import to the parties’ 
dispute in this case. See, e.g., Mitchell Int’l, Inc. v. Healthlift Pharmacy Servs., LLC, No. 2:19- 
CV-000637-RJS-DAO, 2021 WL 1599247, at *2 n.1 (D. Utah Apr. 23, 2021) (similarly 


distinguishing Martinez). 
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Here, by contrast, Plaintiffs’ request is narrowly tailored to address the privacy interests of 
nonparty witnesses with respect to particularly sensitive matters. Defendants’ interest in obtaining 
this information, which can be evaluated and addressed by Defendants’ counsel and independent 
experts, is minimal. The privacy interests of the nonparties, by contrast, are quite significant, 
particularly given the nature of the information (medical conditions and treatment and the 
experience of sexual assault). Given the narrow circumstances presented, and the significant 
privacy interests of nonparties at stake, Plaintiffs respectfully submit that an amendment to the 
existing Protective Order to permit the AEO designation of (1) references to medical histories of 
nonparty family members contained in Plaintiffs’ medical records; and (2) the identities of 
nonparty sexual assault victims who, to Plaintiffs’ knowledge, have not publicly disclosed their 
assaults is warranted.‘ 

Defendants Position: 

F.R.C.P. 26(c) governs protective orders, including designations of AEO matters. A party 
has the burden of demonstrating good cause exists to designate a document or testimony as AEO. 
See F.R.C.P. 26(c)(1); see also Martinez v. City of Ogden, No. 1:08-CV-87-TC-DN, 2009 U.S. 
Dist. LEXIS 12270, at *5 (D. Utah Feb. 18, 2009) (unpublished). "Attorney's-eyes-only protection 
is usually employed to protect against business harm that would result from disclosure of sensitive 
documents to a competitor." Martinez, 2009 U.S. Dist. LEXIS 12270, at *7; see also Zenith Radio 


Corp. v. Matsushita Elec. Indus. Co., 529 F. Supp. 866, 890 (E.D. Pa. 1981) (“Competitive 


4 Defendants’ assertion that the designation of a few disclosed entries in the medical records and the disclosed identities 
of nonparty sexual assault victims as AEO under the Protective Order should bar Plaintiffs both from presenting the 
third-party witnesses’ testimony at trial and/or be from asserting any emotional distress damages makes little sense 
and overreaches. Defendants are not prejudiced by this designation as addressed above and the imposition of such 
punitive sanctions on Plaintiffs for seeking to protect the privacy rights of third parties is unwarranted. 


eye 
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disadvantage is a type of harm cognizable under rule 26.”); C.R.C.P. 26(c)(1)(G) (referencing “a 
trade secret or other confidential research, development, or commercial information not be 
revealed or be revealed only in a specified way”). The rule does not contain specific, similar 
provisions for other types of potentially sensitive information, such as information relating to third 
parties. 

Back in October 2021, the parties agreed to a Protective Order, which was adopted by the 
Court. ECF 35. At no point during the conferral on that Protective Order nor in the months 
following when Plaintiffs were disclosing and producing records in discovery, including medical 
records, did Plaintiffs request a higher level of protection, such as an AEO designation. Rather, 
the first direct request for such a higher-level designation did not come until on or about April 8, 
2022, which was less than a week prior to Plaintiff Doe’s deposition. The request by Plaintiff Doe 
surrounded some additional production of medical records involving treatment and the reference 
to certain family members in those records. The Defendants agreed to temporarily treat the limited 
medical record designations as AEO in order to obtain and review the records, but reserved the 
right to dispute that designation after receipt and review of the records. 

At no point during the conferral on or about April 8, 2022 and discussion of an AEO 
agreement at that time did Plaintiffs’ counsel indicate an additional request surrounding any 
discovery related to other individuals of whom Plaintiffs were aware were claiming to be the 
victims of sexual assault. Instead, during the deposition of Plaintiff Doe?, a second claim for AEO 


information surrounding other alleged victims of sexual assault was raised. Because the parties 


5 Plaintiffs refers to a response to BVSD Interrogatory 11, which contains an objection, but does not specifically 
request an AEO. In any event, it was not issued until on or about April 7, 2022, so only shortly before Ms. Doe’s 
deposition. 
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were unable to resolve the dispute, the Magistrate Judge’s chambers were contacted during the 
deposition. In conferral with court staff the parties were directed to proceed with the testimony as 
to the medical records and other individuals under a temporary AEO agreement and implicate this 
discovery dispute protocol thereafter. During the conferrals, Defendants clearly preserved their 
objections both as to the validity of the AEO designations by Plaintiffs and the right to reconvene 
a deposition of Plaintiff Doe on the AEO topics. 

As the Defendants understand Plaintiffs’ argument, Plaintiffs’ position revolves 
exclusively around allegations of third-party privacy interests related to two categories of 
information: 1) the mention in Plaintiffs’ medical records of mental and/or physical health issues 
of family members; and 2) the alleged assaults of other female students. Plaintiffs have placed 
the records and testimony related to the medical records, particularly surrounding Ms. Doe’s 
family history and other causes of emotional distress, directly at issue in this litigation. To explain, 
Plaintiffs are claiming emotional distress and similar injuries for which they are seeking substantial 
monetary damages. Medical records regarding their treatment for such are thus directly relevant 
to their claims. Initial disclosure/production by Plaintiffs of such records contained protective 
order designations, but not any AEO requests, even when they referenced the same third-party 
family members as are referenced in the recently identified AEO medical records. Even setting 
aside the inconsistent actions/designations by Plaintiffs, the information regarding Plaintiff Doe’s 
family members’ history and the impact of such on her and her emotional distress and similar 
claims is at issue are pertinent to the defense of Plaintiff Doe’s claims for damages. Indeed, the 


records Plaintiff Doe seeks to designate AEO specifically reference the impact of her family 
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members’ medical conditions on her mental health. Defendants are entitled to use this information 
in defense of Plaintiff’s claim for emotional distress damages. 

As to Plaintiffs’ assertions regarding other alleged victims of sexual assault, Plaintiff Doe 
was unable to confirm for certain whether each individual had or had not disclosed the events, nor 
was Plaintiff Doe a party to any non-disclosure agreement. Further, because Plaintiffs use the 
allegations of third-parties to support their claims, this information must be available to 
Defendants. 

In McDonald v. Holder, the Court held as follows: 

Defendant argues that any relevance the Reports may have to his affirmative 

defenses of business necessity and direct threat are substantially outweighed by the 

privacy rights of third parties. However, defendant's litigation strategy has made 

the Reports relevant to plaintiff's claims. The magistrate judge noted that defendant 

intends to call a witness to "testify that [defendant's] policies, as they relate to the 

physical qualifications for CSOs, are either uniformly applied or are applied or 
applied except in 'some instances.'" If defendant intends to proceed with this trial 
strategy, plaintiff must have a reasonable basis to cross-examine the defendant's 
proposed witness, and the Reports may be the only source of evidence that allow 
plaintiff to rebut the proposed testimony. Defendant may avoid producing the 

Reports by expressly disavowing reliance on the business necessity or direct threat 

defenses, or may adopt a different strategy concerning the presentation of these 

defenses that would allow plaintiff a meaningful opportunity to rebut the defenses. 


Unless defendant changes his litigation strategy, plaintiff may compel discovery of 
the Reports unless the Reports are subject to a valid privilege. 


No. 09-CV-0573-CVE-TLW, 2010 U.S. Dist. LEXIS 114098, at *12-13 (N.D. Okla. Oct. 26, 
2010) (internal citations omitted). 

In another case, the Court held, “[t]hat discovery may invade an individual's privacy rights 
does not, by itself, make the discovery objectionable. However, upon ‘a proper showing of such 
invasion of privacy, the court can enter an appropriate protective order.’” Cory v. Aztec Steel 


Bldg., Inc., 225 F.R.D. 667, 673 (D. Kan. 2005). In this case, a reasonable and appropriate 


-10- 


Case 1:21-cv-02133-RMR-SKC Document 46 Filed 05/13/22 USDC Colorado Page 11 of 15 


Protective Order already exists, so any objection regarding invasion of privacy has already been 
resolved. 

Plaintiffs cite to Romero to support a balancing test for AEO designations. In Romero, the 
Court agreed with a lower court finding that sensitive and non-party compensation information 
should not receive AEO protection. No. 21-CV-00885-CMA-SKC, 2022 U.S. Dist. LEXIS 64148, 
at *6 (D. Colo. Apr. 5, 2022). The Court held that there was no evidence that the compensation 


ooo 


information was “’akin to a trade secret’ or otherwise confidential and sensitive such that 
disclosure will harm Defendants’ competitive interests.” Id. As such, the Court held that a 
confidential designation was sufficient to protect the interests of the third-parties. Jd. at *6-7. 
Contrary to Plaintiffs’ assertions, this case is inapposite to Plaintiff's position and supports that an 
AEO designation is meant for trade secret information. 

Plaintiffs also cite to All Plastic to support a highly flexible good cause standard; however 
they cite this proposition out of context. All Plastic was regarding a patent infringement lawsuit 
where all items discussed for AEOs involved trade or business related secrets. No. 20-CV-01318- 
NYW, 2021 U.S. Dist. LEXIS 133242(D. Colo. Feb. 15, 2021). As above, this case is inapposite 
to Plaintiffs’ position as to the proper existence of an AEO for the matters at hand. 

Plaintiffs attempt to state that AEO designations have been applied to medical records 
using Layne. Layne, as with All Plastics, involved a patent infringement suit. The court held that 
fuller protection should be afforded to technological information than ordinary business 
information because of the threat of serious economic injury to the party disclosing scientific 


information. Layne Christensen Co. v. Purolite Co., 271 F.R.D. 240, 247 (D. Kan. 2010). The 


-|1- 
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Layne case, like the others, is regarding the designation of AEO for trade secrets, not medical 
records or any other information.° 

Plaintiffs cite to a number of cases to support broadened application of AEO designations 
outside of business records. First, Heartland Surgical is not applicable to the present matter as it 
involved a subpoena to a third-party that was overbroad in scope and contested. No. 05-2164 
MLBDWB, 2007 U.S. Dist. LEXIS 53217, at *42 (D. Kan. July 20, 2007). Discovery to nonparties 
is subject to different standards than discovery between parties and status as a non-party weighs 
against disclosure. /d. at *17. In Ovard, the Court allowed for certain non-party employment 
records to be disclosed subject to AEO to comply with the Utah Governmental Records 
Management Act. No. 2:11-CV-00592-RJS, 2012 U.S. Dist. LEXIS 168034, at *10 (D. Utah Nov. 
26, 2012). This designation was required by statute and is not applicable to the present matter. U.S. 
v. Christy is also inapplicable, as it was a criminal case. As for Leadholm, the facts surrounding 
the order cited by Plaintiffs are undeniably different. Leadholm v. City of Commerce City, No. 16- 
CV-02786-MEH, 2017 WL 5495796 (D. Colo. Nov. 16, 2017). Will respect to Mann, Plaintiffs 
simply cite to an actual protective order in a factually distinguishable case, not a dispute and 
subsequent ruling. Mann v. Con-Way Freight, No. 2:16-CV-02196-CM, 2017 WL 3873727, at *3 
(D. Kan. Sept. 5, 2017). 

Finally, Plaintiffs cite to Mitchell in an attempt to distinguish from Martinez. Like 
Martinez, and the bulk of the other cases, Mitchell involves the designation of AEO for trade 


secrets. Mitchell Int'l, Inc. v. Healthlift Pharmacy Servs., LLC, No. 2:19-CV-000637-RJS-DAO, 


© The quote provided by Plaintiffs is an offhanded cite to a 9th circuit decision, but also has no applicability this 
matter. Not only is the 9th circuit decision not controlling, the quote appears to pertain to the medical records of 
minors, not medical records generally. Id. at 247. Furthermore, the Court in Layne makes no analysis of this quote 
as to the applicability of AEO designations to medical records. 
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2021 U.S. Dist. LEXIS 79901, *4 (D. Utah Apr. 23, 2021) (citing Martinez). The party resisting 
disclosure "must first establish that the information sought is a trade secret and then demonstrate 
that its disclosure might be harmful." Jd. at *5. This case does not support Plaintiffs’ argument for 
an AEO designation, but rather continues to support Defendants’ position that such designation is 
only appropriate for sensitive business documents. 

To the extent defense counsel remain unable to confer with their respective clients/client 
representatives, the Defendants are not able to investigate Plaintiffs’ allegations, certain bases for 
their claims, and are severely prejudiced as to the defense. As but one example, if defense counsel 
cannot confer with the Defendants as to the other alleged female victims of sexual assault and 
inquire about what was reported, if at all, to whom, what was done, and other relevant information, 
the Defendants are completely unable to respond in any material way to the allegations made and 
relied upon by Plaintiffs. This is particularly problematic in light of Plaintiff Doe’s assertion of 
punitive damages against Defendant Stensrud. As for Plaintiffs contention that defense counsel 
should simply request from their clients the names of all of sexual assault survivors who reported 
their assaults during the relevant periods, that assertion fails to consider a number of important 
factors, including that those individuals may not have reported to the school, but other third parties; 
those individuals may have reported something different for which discovery and cross 
examination is necessary; and the fact that this is a key allegation in Plaintiffs case for which the 
defendants have a right to know, understand and be able to address it. 

Therefore, under the case law and F.R.C.P 26, Defendants are entitled to: 1) review the 
medical records in support of Plaintiffs’ claims for emotional distress regardless of reference to 


third-parties; and 2) know the identities of and be able to cross-examine Plaintiffs and potentially 
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other witnesses as to other alleged victims of sexual assault that Plaintiffs are aware of and are 
using to support their claims in this suit. This information is adequately protected under the current 
protective order and would not be appropriately designated as AEO. In the alternative, Plaintiffs 
must be precluded from relying on any information, evidence, or testimony related to the alleged 
assaults or harassment of the individuals they have placed under the AEO designation. Moreover, 
Plaintiffs should be precluded from asserting emotional distress damages. 

Respectfully submitted this 13" day of May, 2022. 


s/ John Clune 

John Clune 

Kimberly M. Hult 

Matthew A. Simonsen 

HUTCHINSON BLACK & COOK, LLC 
921 Walnut Street, Suite 200 

Boulder, CO 80302 

(303) 442-6514 

Attorneys for Plaintiffs 


S/ Holly E. Ortiz 

Holly E. Ortiz 

M. Johnathan Koonce 

SEMPLE FARRINGTON EVERALL & CASE, 
PA. 

1120 Lincoln Street, Suite 1308 

Denver, CO 80203 

(303) 595-0941 

Attorneys for Defendant Boulder Valley School 
District 


s/ Marni Nathan Kloster 

Ashley Hernandez-Schlagel 

Marni Nathan Kloster 

NATHAN DUMM & MAYER P.C. 
7900 E. Union Avenue, Suite 600 
Denver, CO 80237-2776 

Phone Number: (303) 691-3737 

Fax: (303) 757-5106 

Attorneys for Defendant Donald Stensrud 
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CERTIFICATE OF SERVICE 


Thereby certify that on this 13" day of May, 2022, I electronically filed the foregoing 
JOINT DISCOVERY DISPUTE REPORT with the Clerk of Court using the CM/ECF system 
which will send notification of such filing to the following at their e-mail addresses: 


Michael Brent Case 

M. Johnathan Koonce 

Holly E. Ortiz 

Semple Farrington Everall & Case, P.C. 
1120 Lincoln Street, Suite 1308 
Denver, CO 80203 

(303) 595-0941 

bcase@semplelaw.com 

jkoonce @semplelaw.com 
hortiz@semplelaw.com 

Attorneys for Defendant Boulder Valley School District 


Marni Nathan Kloster 

Ashley Hernandez-Schlagel 

Nathan Dumm & Mayer P.C. 

7900 E. Union Avenue, Suite 600 
Denver, CO 80237-2776 

(303) 691-3737 

mkloster@ndm-law.com 
aschlagel@ndm-law.com 

Attorneys for Defendant Donald Stensrud 


S/ Joi Z. Gault 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLORADO 


Civil Action No. 21-cv-2133 - RMR - SKC 


JANE DOE and 
JANE ROE, 


Plaintiffs, 
V. 


BOULDER VALLEY SCHOOL DISTRICT; and 
DONALD STENSRUD, in his individual capacity. 


Defendants. 


STIPULATION FOR DISMISSAL OF CLAIMS AGAINST DEFENDANT DONALD 
STENSRUD 


Plaintiffs and Defendants (“the parties”), by and through their undersigned attorneys, 
submit this Stipulation for Dismissal of Claims against Defendant Donald Stensrud pursuant to 
Fed. R. Civ. P. 41(a)(1(A)(ii). The parties agree that the dismissal of any claims against Defendant 
Donald Stensrud is with prejudice and that Plaintiff Doe! and Defendant Stensrud each agree that 
they will pay their own costs and attorney fees associated with the claims against Defendant 
Stensrud. This Stipulation concludes Defendant Stensrud’s involvement as a party to this case and 
the parties request the case caption be revised to reflect his dismissal. 

The parties acknowledge that Plaintiffs are not dismissing their claims against Defendant 


Boulder Valley School District. 


' Plaintiff Jane Roe never asserted any claims against Defendant Donald Stensrud. 
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Respectfully Submitted this 20" day of May, 2022. 
Respectfully Submitted, 


S/ John Clune __ 

John C. Clune 

Kimberly M. Hult 

Matthew A. Simonsen 
Hutchinson Black and Cook, LLC 
921 Walnut Street, Suite 200 
Boulder, CO 80302 

(303) 442-6514 

clune @hbcboulder.com 
hult@hbcboulder.com 
simonsen @ hbcboulder.com 
Attorneys for Plaintiffs 


-AND- 


s/ Marni Nathan Kloster 

Marni Nathan Kloster 

Ashley Hernandez-Schlagel 

Nathan Dumm & Mayer P.C. 

7900 E. Union Avenue, Ste. 600 

Denver, CO 80237 

(303) 757-5106 
MkKloster@ndm-law.com 

aschlagel @ndm-law.com 

Attorneys for Defendant Donald Stensrud 


-AND- 


s/Holly Ortiz 
Holly E. Ortiz 


Semple, Farrington, Everall & Case, P.C. 

1120 Lincoln Street, Ste. 1308 

Denver, CO 80203 

(303) 595-0941 

hortiz@semplelaw.com 

Attorneys for Defendant Boulder Valley School 
District 


Case 1:21-cv-02133-RMR-SKC Document 47 Filed 05/20/22 USDC Colorado Page 3 of 3 


CERTIFICATE OF SERVICE 


I hereby certify that on this 20" day of May 2022, I electronically filed the foregoing 
STIPULATION FOR DISMISSAL OF CLAIMS AGAINST DEFENDANT DONALD 
STENSRUD document using the CM/ECF system which will send notification of such filing to 
all counsel of record. 


Holly E. Ortiz 

Michael Brent Case 

Johnathan Koonce 

Semple, Farrington, Everall & Case, P.C. 
1120 Lincoln Street, Ste. 1308 

Denver, CO 80203 

(303) 595-0941 

bcase@semplelaw.com 

jkoonce @semplelaw.com 
hortiz@semplelaw.com 


Attorneys for Defendant Boulder Valley School District 


Marni Nathan Kloster 

Ashley Hernandez-Schlagel 
Nathan Dumm & Mayer P.C. 
7900 E. Union Avenue, Ste. 600 
Denver, CO 80237 

(303) 757-5106 
MKloster@ndm-law.com 
aschlagel @ndm-law.com 


Attorneys for Defendant Donald Stensrud 


s/ Joi Zimmerman Gault 
Joi Zimmerman Gault 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLORADO 


Civil Action No. 21-cv-2133-RMR-SKC 


JANE DOE and 
JANE ROE 


Plaintiffs, 
Vv. 


BOULDER VALLEY SCHOOL DISTRICT 


Defendant. 


JOINT (UNOPPOSED) MOTION TO AMEND SCHEDULING ORDER 


The Parties, Plaintiffs Jane Doe and Jane Roe (“Plaintiffs”), and Defendant Boulder Valley 
School District (“BVSD”), through their undersigned counsel, respectfully request that the Court 
amend the current Scheduling Order in this case. 


In support of this Motion, the Parties jointly state as follows: 


MOTION 
1. On October 19, 2021, the Court held a telephonic hearing to set the schedule in this 
matter. 
2. Following that telephonic hearing, the Court entered the current Scheduling Order 


[Dkt. #34]. As set forth in the Scheduling Order, the Court originally set the following deadlines: 
a. Designation of Expert Witnesses: 
i. Affirmative Experts: March 25, 2022 


ii. Rebuttal Experts: April 22, 2022 
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b. Discovery Cutoff: May 20, 2022 
c. Dispositive Motions Deadline: July 8, 2022 
a Following the filing of an earlier Unopposed Motion to Amend Scheduling Order, 


this Court granted the request to extend the deadlines by approximately two months [Dkt. #43], 
citing the good cause outlined in that earlier Motion. The new deadlines were as follows: 


a. Designation of Expert Witnesses: 


i. Affirmative Experts: June 10, 2022 
ii. Rebuttal Experts: July 8, 2022 
b. Discovery Cutoff: July 29, 2022 
c. Dispositive Motions Deadline: September 16, 2022 
4. Since then, the parties have endeavored, in good faith, to comply with the deadlines 


and complete all discovery by July 29, 2022. At this point, however, there are two remaining 
depositions that Plaintiffs seeks to complete. Because of BVSD’s summer schedule and the 
difficulty with finding dates for BVSD employees, however, the parties will be unable to complete 
those two depositions prior to the discovery cutoff of July 29, 2022, and until BVSD employees 
return for the new academic year. Accordingly, the Parties request that this Court amend the 
current Scheduling Order to permit the Parties to complete those two depositions by no later than 
August 22, 2022. The Parties do not believe that this modest adjustment to the Scheduling Order 
to allow them to complete two depositions will impact the remaining deadline for the filing of 
dispositive motions. 

=F Given the circumstances, the parties respectfully submit that good cause exists to 


make this modest amendment to the Scheduling Order. 
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6. As noted above, this request is the second request to amend the original Scheduling 
Order and follows an earlier request to extend the schedule by approximately two months. 
7. Counsel will provide the Parties with a copy of this Motion, pursuant to the Court’s 
practice standards. 
Dated: July 15, 2022 
Respectfully submitted, 


HUTCHINSON BLACK AND COOK, LLC 


By:/s/ Kimberly M. Hult 
John Clune 
Kimberly M. Hult 
Matthew A. Simonsen 
921 Walnut Street, Suite 200 
Boulder, CO 80302 
(303) 442-6514 
clune @hbcboulder.com 
hult@hbcboulder.com 
simonsen @ hbcboulder.com 


Attorneys for Plaintiffs 


By:/s/ Holly E. Ortiz 


Holly E. Ortiz 

Michael Brent Case 

Johnathan Koonce 

Semple, Farrington, Everall & Case, P.C. 
1120 Lincoln Street, Ste. 1308 

Denver, CO 80203 

(303) 595-0941 

hortiz@semplelaw.com 
bcase@semplelaw.com 

jkoonce @semplelaw.com 


Attorneys for Defendant Boulder Valley School 
District 
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CERTIFICATE OF SERVICE 


I hereby certify that on July 15, 2022, a true and correct copy of the foregoing JOINT 
(UNOPPOSED) MOTION TO AMEND SCHEDULING ORDER was e-filed via CM/ECF 
and will be served by email upon the Plaintiffs (Ms. Doe and Ms. Roe) and further served via 
CM/ECF upon the following: 


Holly E. Ortiz 

Michael Brent Case 

Johnathan Koonce 

Semple, Farrington, Everall & Case, P.C. 
1120 Lincoln Street, Ste. 1308 

Denver, CO 80203 

(303) 595-0941 

bcase@semplelaw.com 

jkoonce @semplelaw.com 
hortiz@semplelaw.com 


Attorneys for Defendant Boulder Valley School District 


s/Joi Zimmerman Gault 
Joi Zimmerman Gault 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLORADO 


Civil Action No. 21-cv-02133-RMR-SKC 


JANE DOE and 
JANE ROE, 


Plaintiffs, 
Vv. 
BOULDER VALLEY SCHOOL DISTRICT, 


Defendant. 


PROPOSED ORDER RE DEFENDANT’S UNOPPOSED MOTION FOR EXTENSION 
OF TIME TO FILE MOTION FOR SUMMARY JUDGMENT 


THE COURT, having considered the DEFENDANT’S MOTION FOR AN 
EXTENSION OF TIME TO FILE MOTION FOR SUMMARY JUDGMENT, and being 
sufficiently advised in the premises, enters the following order: 

The motion is GRANTED. The Defendant shall have through and including 


September 30, 2022, to file its Motion for Summary Judgment. 


DONE AND ORDERED this day of fe ee 


District Court Judge 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLORADO 


Civil Action No. 21-cv-02133-RMR-SKC 


JANE DOE and 
JANE ROE, 


Plaintiffs, 
Vv. 
BOULDER VALLEY SCHOOL DISTRICT, 


Defendant. 


UNOPPOSED MOTION FOR EXTENSION OF TIME TO FILE MOTION FOR 
SUMMARY JUDGMENT 

Defendant, Boulder Valley School District (the “District”), by and through their 
undersigned attorneys, hereby move the Court for an extension of time to file dispositive motions, 
as follows: 

1. Pursuant to D.C.COLO.LCivR 7.1(a), the undersigned certifies that she conferred 
with Plaintiffs’ counsel regarding the subject of this motion. Plaintiffs are unopposed to the relief 
requested herein. 

2: The dispositive motions are currently due on September 16, 2022. 

a The parties are currently engaged in settlement negotiations and are awaiting 
communications from a private mediator. Additionally, undersigned will be out of office and 


unable to work most of next week due to a family medical emergency. 
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4. Accordingly, the District is seeking a two-week extension of time, through 
September 30, 2022, to file its motion for summary judgment. 

5. This is the first extension of time the District has sought related to the motion for 
summary judgment. 

6. Trial has not been set. 

7. This motion is not sought for undue delay, nor will granting of the motion prejudice any 
party. 

8. Pursuant to D.C.COLO.LCivR 6.1(c), undersigned counsel certifies that a copy of this 
motion has been served simultaneously on her client. 

WHEREFORE, the District requests entry of an order granting a two-week extension of 
time, through and including September 30, 2022, for the District to file its motion for summary 
judgment. 


RESPECTFULLY SUBMITTED this 9" day of September, 2022. 


SEMPLE, FARRINGTON, EVERALL & CASE, P.C. 


By: s/ Holly Ortiz 
Holly E. Ortiz 
M. Johnathan Koonce 
1120 Lincoln Street, Suite 1308 
Denver, CO 80203 
Telephone: (303) 595-0941 
FAX: (303) 861-9608 
hortiz@semplelaw.com 
jkoonce@semplelaw.com 


ATTORNEYS FOR DEFENDANT 
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CERTIFICATE OF SERVICE 


[hereby certify that on the 9" day of September, 2022, a correct copy of the foregoing was 
filed and served via CM/ECF on the following: 


John Clune 

Kimberly M. Hult 

Matthew A. Simonsen 

921 Walnut Street, Suite 200 
Boulder, CO 80302 

(303) 442-6514 
clune@hbeboulder.com 
hult@hbcboulder.com 
simonsen@hbcboulder.com 
Attorneys for Plaintiffs 


Kathleen Sullivan 

General Counsel 

Boulder Valley School District 
kathleen.sullivan@bvsd.org 


By: _s/ Elaine Montoya 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLORADO 


Civil Action No. 21-cv-2133 - RMR - SKC 


JANE DOE and 
JANE ROE 


Plaintiffs, 
V. 


BOULDER VALLEY SCHOOL DISTRICT, 
Defendant. 


JOINT NOTICE OF SETTLEMENT 


Undersigned counsel notifies the Court that Plaintiffs and Defendant have reached an 
agreement that resolves all claims in this matter. The parties request that the Court provide 21 
days for the parties to complete the settlement paperwork at which time the parties will file a 
Stipulation of Dismissal. 

Dated: September 29, 2022. 

Respectfully submitted, 
HUTCHINSON BLACK AND COOK, LLC 


By: /s/ John Clune 
John Clune 
Kimberly M. Hult, 
Matthew Simonsen 
921 Walnut Street, Suite 200 
Boulder, CO 80302 
(303) 442-6514 
clune@hbcboulder.com_ 
Hult @hbcboulder.com 
simonsen @ hbcboulder.com 
Attorneys for Plaintiffs 
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SEMPLE, FARRINGTON, EVERALL & CASE, P.C. 


By: s/ Holly E. Ortiz 
Holly E. Ortiz 
Michael Brent Case 
Johnathan Koonce 
1120 Lincoln Street, Ste. 1308 
Denver, CO 80203 
(303) 595-0941 


bcase @semplelaw.com 
jkoonce @semplelaw.com 


hortiz@semplelaw.com 
Attorneys for Defendant 


CERTIFICATE OF SERVICE 


I hereby certify that on the 29" day of September 2022, a correct copy of the foregoing was filed 
and served via CM/ECF to the following: 


Holly E. Ortiz 

Michael Brent Case 

Johnathan Koonce 

Semple, Farrington, Everall & Case, P.C. 
1120 Lincoln Street, Ste. 1308 

Denver, CO 80203 

(303) 595-0941 


bcase @semplelaw.com 
jkoonce @semplelaw.com 


hortiz@semplelaw.com 


Attorneys for Defendant Boulder Valley School District 


s/ Joi Zimmerman Gault 
Joi Zimmerman Gault 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLORADO 


Civil Action No. 21-cv-2133 - RMR - SKC 


JANE DOE and 
JANE ROE 


Plaintiffs, 
V. 
BOULDER VALLEY SCHOOL DISTRICT, 


Defendant. 


STIPULATION FOR DISMISSAL 


Plaintiffs Jane Doe and Jane Roe (“Plaintiffs”) and Defendant Boulder Valley School 
District (“BVSD”), by their undersigned counsel, submit this Stipulation for Dismissal with 


Prejudice and state as follows: 


1. On September 29, 2022, the Parties filed a Joint Notice of Settlement, notifying the 
Court that Plaintiffs and BVSD had reached a resolution of the above-captioned matter 
[Doc. 55]. 

2. That resolution was finalized on October 31, 2022 resulting in a settlement agreement 
between Plaintiffs and BVSD. 

3. Accordingly, pursuant to Fed.R.Civ.P. 41(a)(1)(A)(ii), the Parties hereby stipulate to 
the dismissal of all remaining claims in the above-captioned action with prejudice, each 


party to bear her or its own costs and attorneys’ fees. 


Respectfully submitted this 31‘ day of October 2022. 
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Respectfully submitted, 
HUTCHINSON BLACK AND COOK, LLC 


By: /4s/ John Clune 
John Clune, No. 27684 
Kimberly Hult, No. 31764 
Matthew Simonsen, No. 53757 
921 Walnut Street, Suite 200 
Boulder, CO 80302 
(303) 442-6514 
clune @hbcboulder.com 
hult @ hbcboulder.com 
simonsen @hbcboulder.com 


Attorneys for Plaintiffs 
SEMPLE, FARRINGTON, EVERALL & CASE, P.C. 


By: s/ Holly E. Ortiz 
Holly E. Ortiz 
Michael Brent Case 
Johnathan Koonce 
1120 Lincoln Street, Ste. 1308 
Denver, CO 80203 
(303) 595-0941 


bcase@semplelaw.com 
jkoonce @ semplelaw.com 


hortiz@semplelaw.com 


Attorneys for Defendant 


